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Editor’s Note 
 
By “Bob” Xiqiu Fu 
 

In the first half of 2011, as a large number of human rights defenders, 
dissidents and religious adherents have been illegally detained, forced to 
disappear, and suffered torture, and with the persecution of the Christian 
Shouwang Church of Beijing that has lasted over two months, the rule of 
law and religious freedom in China have experienced the most serious 
retrogression since 1989.  However, this is not unexpected.   In December 
2010 when Dr. Fan Yafeng, founder of the Christian Human Rights 
Lawyers of China, a prominent constitutional scholar and a church leader, 
was arrested and suffered torture, it was actually a prelude to a large-scale 
crackdown campaign.  ChinaAid analyzed and predicted this trend 
then.  Unfortunately, because of the defiance by the public power of China 
against rule of law and the passive reactions from the international 
community on the ―Fan Yafeng Incident,‖ the full-scale crackdown by the 
Chinese government that started in the first half of this year hasn‘t met any 
resistance, and it is still continuing. 
 
In view of this situation, this 2011 Spring/Summer issue of The Chinese 
Law and Religion Monitor is comprised of six short theses with the aim of 
exploring the relationship and mutual reactions between rule of law and 
religious freedom on the one hand, and civil society and the institution of 
government on the other.  In the meantime, constructive plans are 
proposed. 
 
This issue contains the text of two speeches written by speakers of the 
Forum on Religious Freedom, Rule of Law and Civil Society, which was co-
sponsored by ChinaAid and the School of Law of the US-based George 
Mason University in February 2011.  In the speech titled ―On Religious 
Freedom and Cultivation of a Civil Society in China,‖ Li Renbing from 
Beijing points out that two forces in the Chinese society wedged between 
ordinary citizens and the government, i.e. non-government organizations 
and the system of rights defense lawyers, are effectively promoting the 
development of a civil society, and they urgently need special support from 
the international community.  Zheng Leguo, a pastor from a church in 
Wenzhou, points out unequivocally in his speech ―A General Interpretation 
of Religious Policy and Tactics in China---Defense of Rights through Legal 
Means Against Religious Persecution‖, that though the Chinese 
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Constitution unequivocally provides religious freedom, the government still 
adopts the socialist state-church relationship mode of ―state controlling 
religion‖ because the religious policy is swayed by its political ideology.  The 
article also describes in details the government‘s strategy in controlling the 
government-sanctioned official churches and in suppressing the house 
churches.  It also proposes the feasibility of the mode of rights defense 
through the law. 
 
In ―Summary of Academic Seminar of ‗Religious Freedom and Ethnic 
Harmony‘‖ by Yang Shijian and Dan Zhao (held in August 2010 in Peking 
University), they summarize the academic discussions with the attendees of 
the seminar from three perspectives: protection of religious freedom 
through the Constitution, separation of church and state, and the 
relationship between many religious and ethnic groups.  They make a 
special mention of how China is lagging behind the times in its legislation 
of a religious law, and of the tension between the legal codes and their 
enforcement that urgently needs a solution. 
 
In his article ―Between God and Caesar---A Look at the Relationship 
between Church and State from the Perspective of the German Churches,‖ 
the prominent Chinese freelance writer Yu Jie reviews and analyzes in 
details the relationship between the churches and the government in Nazi 
Germany, how the Nazi government turned ―Germanic Christianity‖ into 
the state religion that supported the Nazis, and the significance of the 
―Barmen Declaration‖ promulgated by the Confessing Church that refused 
to join the state religion.  Finally, he compares the similarities between the 
churches in the former East Germany and the churches in China. 
 
Shan Chuanhang, a scholar on Chinese house churches, delivered a speech 
titled ―Religious Policy of the Chinese Government on Spiritual 
Movements.‖ In his opinion, the traditional concept of the Mandate of 
Heaven as a sensitive political-religious philosophy has influenced the 
relationship between Chinese governments and spiritual movements 
throughout the history of China. Political disagreement in spiritual 
movements is an area forbidden from public discourse by Chinese 
government.  Spiritual movements make moral claims about proper human 
interactions and that can form a challenge to rulers.  That any spiritual 
movement must not deal with politics in a negative way is therefore often 
written into the law. Finally, he pointed out that Christianity will influence 
significantly the future of religious freedom in China. 
 
In his article ―Civil Disobedience and the Legal Positioning of Chinese 
House Churches,‖ the legal scholar Pastor Liu Tongsu points out that the 
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Chinese house churches are promoting the development and perfection of 
the legal order through a civil disobedience movement.  The article 
describes in details the definition of ―civil disobedience‖ and the legal 
positioning of house churches in China.  Finally, it looks at a vision for the 
future up the prospect of the future and makes some proposals. 
 
In summary, the central theme of the above six theses is this: A smooth, 
orderly, and healthy civil society can only be established through the 
implementation of a legal system that regulates the relationship between 
religious freedom and political ideology. 
 
ChinaAid will continue to promote religious freedom and improvement of 
human rights within mainland China.  To achieve these goals will require 
the joint efforts of all people both in China and abroad in the theoretical 
exploration and practice of modes of rights defense within the legal system 
so as to effectively promote the development of a civil society in China. 
 
 

 
Pastor Bob Fu  

 
Editor-in-chief, founder and president of China Aid Association 

 
June 30, 2011, Midland, Texas, USA
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On Religious Freedom and Cultivation of a Civil 
Society in China 
 
Text of Speech delivered at School of Law of George Mason University 
on February 1, 2011    
 
By Li Renbing 
 
First of all, let me express my thanks to the Christian Legal Society of 
George Mason University and the Texas-based China Aid Association for 
their invitation so that I can meet with you here today.  Since I had not 
gone abroad for over a year, I was wondering before my departure whether 
I would be told at the customs like other invited friends of mine that ―Your 
departure would endanger the security of the state‖ and that I would be 
barred from leaving the country without any means of relief.  I sighed a sigh 
of relief after I crossed the customs.  However, the three invited friends of 
mine were not as lucky. 
 
Secondly, I‘ve noticed that the subject of today is ―Human Rights Forum – 
Walking with the Persecuted Faithful‖ which mainly discusses freedom of 
religion and legal issues and other sideline human rights issues in the 
present Chinese society and the building of a civil society.  Due to the limit 
of time, I‘m going to discuss briefly freedom of religion and the Chinese 
civil society during the transition of civilizations. 

 
I‘m so sorry to tell you that I‘m still not a Christian, but that does not mean 
I don‘t have a faith.  As a practitioner of law, I firmly safeguard the freedom 
of belief, including freedom of religion as long as this freedom adheres to 
humanist values, respects the sanctity of life and teaches and enlightens 
people toward civilized behavior.  In fact, the origin of freedom of belief 
was first of all an issue of private individuals as the history of faith is as long 
as that of the human societies which preceded the formation of nation 
states.  Before the emergence of nation states, faith was mainly a domain of 
private individuals and every person and every nation had their own faiths 
or worships and people without faiths or worships would be regarded as 
abnormal.  By ―a domain of private individuals,‖ I mean the faith is more 
for the exploration of one‘s own inner world that only the explorer 



 

9 
 

themselves can control and no other forces can or should get involved in 
this inner world.  Only after this condition is satisfied can we discuss the 
faiths in the public domain.  I personally think there are only these two 
reasons why it became an issue in the public domain.  After the emergence 
of state apparatus or similar entities, the freedom of belief, including 
freedom of religion, faced risks and it was often attacked and restricted by 
the public power and there arose a need to provide protection and relief 
against the abuse of such a right.  In the meantime, in the structure of rights, 
faith is such a universal, basic and pre-existing part of human nature that no 
law, including constitutions of a nation, may overlook or ignore it. This is 
the main reason why the freedom of belief evolved from a private issue to a 
public issue.  Another reason is that after the emergence of religious 
organizations, it possessed an organized force which exceeded that of the 
combined individuals.  Such an organized force shares the power of the 
state or of the government agencies while, in the meantime, the organized 
force gets transformed into a tool with which people engage in uncivilized 
behavior.  Therefore, the state or the government developed an animosity 
toward the religious organization and tried to suppress it by coming out 
with various policies to control or enlist it after conquering it. 

 
Various countries have various public policies on freedom of belief, 
including freedom of religion.  Two diametrically opposite attitudes govern 
the policies of these countries.  On the one hand, we have a public policy of 
―lax and liberal though it is still under control.‖ In a society that is tolerant 
of religion, freedom of personal belief is respected and the religious cultures 
are diversified. The government and the religion are relatively independent 
of each other, such as in your country and in Japan.  The government in 
such a society does not classify a religion with a stigmatizing label, and it 
only regulates and punishes behavior that endangers the society and violates 
the law.  On the other hand, some countries, such as China, have a public 
policy of ―strict control so it can be supervised.‖  In a society where there is 
a strict control, sometimes a religious organization itself becomes a semi-
public entity or an agency subordinate to the government and serves the 
purpose of social control.  Privately established churches (including those 
known as house churches) are often not recognized by law and are at risk of 
being abolished as ―illegal organizations.‖  In mainland China, many 
persecuted believers are right in this dire situation. 

 
In fact, since I have personally undertaken many cases for the common 
good, there is relatively more cooperation between me and NGOs that are 
concerned about health issues.  That‘s why I‘m more interested in a civil 
society from a legal perspective and I have given more thought on this issue. 
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The power of China is not as great as you think and it is not a giant as you 
imagine it to be that would devour America.  We should know that being 
big is not necessarily a good thing.  The bigger a thing is, the more coarse it 
becomes and the bubble of a myth will eventually burst at a certain size.  
While you see a rising China that has made great achievements in economic 
reforms, it has accumulated over the years a plethora of social conflicts 
such as environmental problems, protection of health rights which includes 
medical treatment, land requisition and disputes in demolition and 
relocation, religious issues, ethnic problems, education problems, etc.  Most 
of these problems are deeply rooted in the system itself.  The Chinese 
society is in a transitional period of its civilizations. 

 
In the traditional Chinese civilization, its social structure was basically the 
single vertical linear structure of ―government-public,‖ in which the 
government was perched at the top of this linear structure that 
monopolizes the right of speech.  It was the powerful and dominant force 
of the society.  On the other hand, the public was at the bottom of the 
linear structure where people didn‘t have the right to express themselves 
and were in the disadvantaged social group.  To protect the interests of the 
interest groups that the government represents, the government depends 
on the powerful state apparatus to suppress and even shut down the 
channels with which the ordinary people would otherwise be able to 
express and seek their interests.  The practice of ―Might is Right‖ reigns in 
the present-day China.  After China entered the 21st century, especially 
during the economic recession and the efforts to ―keep up with the Joneses‖ 
during the Olympic Games, the social conflicts in China have become 
increasingly prominent and unexpected incidents and mass protests occur 
frequently.  The cultural conflicts between the rulers and the ruled are 
intensifying and the ordinary people‘s desire to seek their right of speech 
and to express their interests is surging.  Therefore, whether China can 
peacefully achieve the transition of its civilization and how it can achieve 
such a transition peacefully is not only the issue the policy-makers should 
be concerned about, it should also be the focus of attention of social 
workers who have direct contact with the disadvantaged social groups, 
including lawyers and non-governmental organizations who engage in social 
work. 
 
As the force pushing for development of a thing comes from the inner core 
of the thing, the force pushing for progress in the civilization of a society 
likewise comes from the inside of the society.  There are two prominent 
characteristics in the transition of civilizations of the Chinese society: one is 
the rapid growth of NGOs and the other is the rising of rights defense 
movement guided by the awakening of the lawyers in their own rights 
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defense.  These two characteristics are the forces born inside the Chinese 
society that develops independently, though the conditions for them to go 
international are affected by external factors.  The growth and expansion of 
these two major factors are good signs for Chinese society.  The main 
reason why I say so is as follows: 
 
The rapid growth of NGOs has already and will definitely change the social 
structure of China, that is, it will change the traditional vertical linear 
structure of ―government-public‖ into a triangular planar structure of the 
tripartite ―public-NGOs-government‖ entity where three forces stand 
parallel to each other.  By establishing various civil groups (mainly NGOs) 
that represent their own interests, the public turns their weak individual 
forces into a relatively powerful force that can make its voice heard in the 
society, and when necessary it can consult, negotiate and express its 
demands with government representatives. Meanwhile, the healthy 
development of NGOs will actively contact the corresponding public, 
educating and training the members of the organization in their citizen‘s 
awareness in rational participation in solutions to social events.  In fact, a 
great majority of issues can be solved by NGOs and other organizations 
without the government getting involved, thus greatly reducing the cost of 
government administration.  The rapid growth of NGOs is gradually 
spreading to every corner of the communities and represents the rise of 
civil forces which will certainly limit the power of the ―omnipotent 
government‖ in the traditional civilization and turn it into a ―government 
with limited power‖ in the new civilization under rule of law. 

 
Secondly, without the prosperity of the lawyer‘s culture, there can‘t be 
prosperity of a civilization with rule of law.  Until the rights and dignity of 
lawyers are protected, a society under rule of law will lack an institutional 
foundation.  In a society under rule of law where the civilization of rule of 
law is relatively mature and developed, the lawyer‘s culture is a basis to 
cultivate rule of law and judges, procurators, prosecutors and people in 
other legal professions are basically trained and developed from the people 
in the legal profession, or we say they have been baptized with a legal 
training.  In a society under rule of law, a lawyer representing in a human 
rights case can argue on the basis of reason by presenting legal grounds and 
they are highly respected by the public.  They don‘t have to worry about 
suffering political revenge, unreasonable accusations by the procurators, 
physical assaults or detention just because they have provided legal service 
for their clients.  However, in mainland China, the occupational freedom of 
speech and personal safety of lawyers are not duly protected, and the 
persecution of human rights lawyers and rights defense activists by the local 
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government officials and police is a frequent occurrence and has reached an 
outrageous level. 

 
Before I left for America, a colleague of mine sent me an email and told me 
this: eight lawyers from Jiaxu Law Office in Heilongjiang province were 
beaten by the court bailiffs of Daoli District Court.  A woman lawyer had a 
miscarriage because of the severe beating.  The judicial system is not 
independent and the dignity of lawyers is ignored in court.  The new ―Law 
of the People‘s Republic of China on Lawyers‖ became effective on June 1, 
2008.  In August of that year, 35 lawyers of Beijing jointly called for the 
direct election of the Association of Lawyers, pushing the rights defense 
movement by the lawyers to a climax.  After that, lawyers associations in 
Ningxia and other places all called for direct elections and autonomy in the 
industry.  The rights defense movement by the lawyers themselves has 
drawn the attention from the top leaders in the government and people 
both inside and outside China are showing concerns.  The movement has 
become the pioneer of rights defense in the society. 

 
Building a society under rule of law is the direction adopted by both the 
Chinese government and the people for the future social development in 
China.  The growth of NGOs will build a solid social basis for the society 
under rule of law, and the lawyers as a professional social group are an 
indispensable part in a society under rule of law.  It is also the main force in 
training awareness of going by rules and in guiding and promoting the 
building of a society under rule of law.  All political issues will be solved 
from a legal perspective and all social disputes will be solved through law 
which irons out the shocks and chaos that would otherwise come with the 
transition into a new social civilization. 
 
Lastly, I need to mention that freedom of religion is closely related to the 
cultivation of a civil society.  I have always believed that the basic structure 
of the world is tripartite.   This basic tripartite structure not only exists in 
the physical nature from the macrocosm of heavenly bodies to the 
microcosm of the quantum, it also exists universally in various social 
phenomena, including the political structure and social structure.  The 
separation of the executive, legislative and judicial powers in [the United 
States] forged on the theory of checks and balances is such an example. The 
reason why the Chinese society is not stable is because of the imbalance of 
powers and its lack of a powerful intermediate force standing between the 
individual citizens and the government.  The religious organizations, NGOs, 
lawyers groups and community groups and others mentioned above are a 
part of this intermediate force.  In a society under rule of law, the 
government is not an ―omnipotent government‖ but a ―government with 
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limited powers.‖ The government shouldn‘t take care of all public services.  
In fact, the government cannot possibly take care of all public services.  A 
public that is overly dependent on the government will have more 
complaints and will lack the abilities to organize by themselves and to take 
actions.  Sometimes, they also lack awareness of how to go by rules. What 
we need to do now is to cultivate and develop this intermediate force!  Only 
a strong intermediate force can change the traditional public-government 
social structure and form a stable triangular structure to limit the public 
power of the government.  Only when this is achieved can we have a civil 
society. 
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Administrative Detention Notice Issued to Mr. Liu Jintao 
 

On Oct. 9, 2010 this document was issued by the Public Security Bureau of Baotou, 
Inner Mongolia, informing him that he was being administratively sentenced to 15-days 
detention for illegal religious gathering and disrupting social order. The real purpose 
behind that is because of his trying to attend the Lausanne Congress. 
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A General Interpretation of Religious Policy and 
Tactics in China - Defense of Rights Through Legal 
Means Against Religious Persecution 
 

By Zheng Leguo 
 

The Chinese Constitution states that Chinese citizens enjoy freedom of 
religious belief.  This indicates that the Constitution does not prescribe in 
unequivocal terms which religion is the religion of the state, nor does it 
prescribe that China adopts the mode of integration of religion and state.  
However, the Chinese government emphasizes the mode of the religion-
state relationship with socialist characteristics.  In its specific operation, the 
government does not allow believers to enjoy the true freedom of 
practicing their faith.  The government requires the believers to cooperate 
with it and unite with it in political matters.  One of the requirements of 
this political unity is that the Party may change the faith of religious 
organizations, because the government requires the believers to obey the 
leadership of the Party when the political content of the Party comes into 
conflicts with the religious belief, even if this means the believers have to go 
against their conscience.  This may be regarded as the socialist mode of the 
religion-state relationship.  In essence, it is an administrative mode of ―state 
controlling religion.‖  

 
For the sake of freedom of conscience and to protect citizens‘ freedom of 
religious belief from being violated, it is necessary for religious 
organizations to conduct an analysis of this relationship and to make a 
response to the government‘s abuses of rights of religious organizations so 
as to extricate themselves from the government‘s control.  The following 
Part 1 gives a brief overview of the various aspects of ideology of the 
government‘s United Front or agencies in charge of religious organizations.  
Part 2 gives a brief overview of the government‘s control of the non-
government religious organizations mainly through State Administration for 
Religious Affairs, Regulations on Religious Affairs and the TSPM system.  
Part 3 gives a brief overview of the government‘s suppression of the non-
government sanctioned religious organizations often under the guise of 
various legal charges so as to achieve its goals of the United Front and the 
suppression of religious organizations.  Part 4 gives a brief overview of the 
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non-legal mode of rights defense and proposes the feasibility of the legal 
mode of rights defense at this stage.  The religious organizations mentioned 
in the article mainly refer to Christian house churches and TSPM churches, 
and occasionally they refer to other religions. 

 
The ideology of the Chinese Communist government on religious affairs is 
deep-rooted in its tradition.  Frequent intrusions by the government into 
religious matters shows the government is escalating its suppression on 
religious organizations, and it doesn‘t look likely that people will regain their 
lost ground in freedom of religion any time soon.  Therefore, Christians 
should be fully prepared for this.  When they suffer persecution, they 
should note the possibility offered by the path of defending their rights 
through the law in addition to tolerance, evasion and seeking separation.  At 
this time when the government is tightening its religious policy, protection 
of one‘s freedom of religious belief can be a good response to the 
government‘s religious persecution. 

 
1. The religious policy in China is swayed by the guiding ideology. 

 
The religious policy and administration by the Chinese government can 
roughly be summarized as this: there should be adherence to the Chinese 
Communist Party‘s leadership in religious work, controlling of the political 
orientation and major guidelines and policy so as to make it fit the socialist 
system; religious organizations, sites for religious activities and religious 
affairs should not be controlled by overseas forces; and all patriotic 
religious organizations should accept the leadership by the Party and the 
government.  The orientation of these religious policies formulated by the 
Chinese Communists is linked to the ideology held by the Chinese 
government, at least in the following aspects: 
 
1. The ideology of ―religionization‖ of the state system 
 
From the 1950s to the early 1980s, China promoted the ―religionization‖ of 
the state system and its religious policy was oriented toward ―elimination of 
religion.‖ The Party politics of the Chinese Communist Party were shaped 
by the traditional Confucian mode of integration of religion and state and 
the Chinese Communist Party deified itself when the doctrines of Marxism 
and Leninism became the legal standard in formulating the Constitution 
which then governed the constitutional politics of the state, while it 
unconstitutionally governed the political parties.1 Besides, the ―doctrine of 

                                                            
1 Liu Xiaofeng. ―Introduction to Modern Social Theory.‖  Shanghai Joint 
Publishing Company. 1998) 485-486. 
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people‘s democratic dictatorship‖ and the class struggle waged to realize 
this doctrine united the ―people‖ in the form of mass movements within 
the People‘s Republic with a pyramid-style monistic structure.  In essence, 
they turned people into a part of the Chinese Communist Party, and the 
mixture of the Party state, doctrines of Marxism, Leninism and the 
individual leader became the only religion that the people worship.1 
 
The concrete demonstration of its monism is merging all the non-
government forces into a part of the Chinese Communist Party and putting 
religions into the category of targets to be wiped out.  The concept of 
religion based on this ideology basically regards religion as an opiate of the 
people, but the Chinese Communist Party itself and its paramount leader 
deify themselves, and the goal of their religious policy was class struggle and 
the elimination of religion. 
 
2. Out of consideration of the realpolitik 
 
The idol of the Chinese Communist Party and its self-deified paramount 
leader have failed, but religion continues to exist.  Given such a situation, 
the government‘s religious policy changed to the direction of ―jurisdiction‖ 
and heightened its defense against religious organizations.  There has been a 
tradition in China of the state controlling the religion.  In ancient China, the 
imperial power was held supreme above everything else.  Any non-
government social organizations independent of the government were 
regarded as a potential threat to the existing political power.  The goal of 
the Chinese bureaucratic system was controlling the masses and wiping out 
the forces independent of the government administrative system.2 

 
The grass-roots political resistance movements in the history of China once 
used religion to organize and rally their forces.  In the past few millennia, 
efforts of integration by the imperial power have deprived Buddhist and 
Taoist non-government organizations of their independence and they 
gradually became a part of the ―Chinese culture.‖  On the other hand, 
Christianity remains relatively independent in its doctrines and organization, 

                                                            
1 Cao Zhi. ―People‘s Religion.‖  Part III of ―Studies on Citizen Outlook of Beijing 
Christians.‖ Speech delivered at the 2008 international academic seminar ―Religion 
and Rule of Law‖ at School of International Law of Handong Global University, 
South Korea.  
2 Li Donghai.  ―Light of Salt Salon.  Issue 19: Understanding Early Rain Reformed 
Church Incident: Cognitive Pattern and Philosophical Disagreements.‖ 
www.gongfa.org. 
http://www.gongfa.org/html/gongfazhuanti/zongjiaoziyou/20091008/570.html. 
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which has presented a challenge to the integration mode of the state-
religion relationship.  What is worth mentioning is Christianity holds  that 
its values are common to universal values, which makes the government 
double its efforts in guarding against Christianity so as to prevent the so-
called ―infiltration‖ of overseas organizations. 

 
Because of this, the government tries to prevent church organizations from 
joining each other.  If house churches organize themselves on a voluntary 
basis along the sectarian line, especially if they have contact with churches 
of other countries, the government will unhesitatingly object to such efforts.  
It tries to abolish any church mergers and church organizations outside its 
control.  In 2008, the abolishment of the Chinese Christian House Church 
Alliance by the Ministry of Civil Affairs was a clear example of this.1  
       As for the TSPM churches, the TSPM set a local rule of ―Three Fixed‖ 
(fixed hours, fixed location and fixed congregation) in an attempt to limit 
the activities of TSPM churches within a certain region and to prevent the 
free merging of TSPM churches unless the churches get the party‘s and 
supervision.  In an attempt to prevent church organizations from joining 
each other, the 2004 version of Regulations on Religious Affairs states that 
trans-regional church activities must acquire approval and supervision. 
 
3. The pragmatist concept of the religion-state relationship in 
administration of religious affairs 

 
In the early 1990s, the government had to admit the fact that it is difficult 
to eliminate religions. The Chinese Communists proposed the socialist 
religious concept of ―adaptation.‖ The former Chinese Communist leader 
President Jiang Zemin admitted that religion will exist on a long-term basis 
and proposed the adoption of adjustment in religious policy. That is, he 
proposed they ―unite all forces that can be united.‖2 In 1993, Jiang Zemin 
said in his work report on religion, ―Fully and correctly carry out the Party‘s 
religious policy; strengthen the administration in religious affairs in 
accordance with law; actively guide religion to be compatible with the 

                                                            
1 ―Declaration by Christian Legal Persons on the Abolishment of Chinese Christian 
House Church Alliance by Ministry of Civil Affairs‖  
http://www.shengshan.org/shequ/?action-viewthread-tid-1631. 
2 Jiang Zemin: ―Speech at the National United Front Work Conference‖ December 
4, 2000.  Compiled by Party Literature Research Center of the CPC Central 
Committee: Jiang Zemin on Socialism with Chinese Characteristics (Excerpts from 
Special Topics) (Beijing: Party Literature Research Center of the CPC Central 
Committee, 2002), 371. 
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socialist society.‖ 1  Such a concept of religion reflects the government‘s 
pragmatist tendency.2  
 
The government requires religious organizations to reinterpret its doctrines 
so that they are compatible with the socialist system.  As a result, the Party‘s 
―Three Represents‖ and the concept of building a ―harmonious society‖ 
have both become the propaganda for religion.  A religious organization 
cannot freely preach according to its own dogmas.  Instead, it is required to 
make adjustments by first ―coordinating‖ its dogmas to make them 
―compatible‖ with the socialist system so that the religion can become a 
resource that the Party can utilize.  Huang Zhu, an employee in the United 
Front affairs, pointed out, ―By saying ‗making it compatible‘, that means it 
has now something incompatible and necessary reforms must be instituted 
so that all these things that are not beneficial to people‘s production, life 
and physical and mental health can be reformed and changed while things 
compatible with the socialist system are promoted.‖ 3  The ―theory of 
compatibility‖ is still the theoretical basis for the religious policy of the 
current government.  Its drawback, besides requiring the churches to 
amend their interpretation of dogmas, is that it has also made it possible for 
local governments to suppress churches at will.  As long as the government 
judges that some church fails to meet the requirements of the ―harmonious 
society,‖ it can suppress the church and even list the churches leaders as 
important targets for suppression for the sake of ―maintaining stability.‖ 

 
The above-mentioned ideology has guided the government‘s formulation of 
religious policies and modes of administration in various periods.  However, 
they have one thing in common: i.e. restricting the freedom of religious 
belief and preventing any organizations from becoming a threat to its 
politics.  Though the 1982 ―Constitution of the People‘s Republic of China,‖ 
the 1994 ―Regulations on Religious Activities of Foreigners within China‖ 
promulgated by the State Council of China, and the 2004 ―Regulations on 
Religious Affairs‖ published by the State Council all state that Chinese 
citizens enjoy freedom of religion and that the state protects normal 
religious activities, they state at the same time that foreigners may not 

                                                            
1 Jiang Zemin.  Website of the United Front Work Department of the Central Party 
Committee 
http://cpc.people.com.cn/GB/64107/65708/66067/66082/4468758.html. 
2 ―Outlines for Study in Religious Policy.‖ Compiled by State Administration for 
Religious Affairs of the State Council.  (Beijing: China Religious Culture Publisher, 
1995), 45. 
3 Huang Zhu. (Outline of Lecture on Ethnic Issues and Religious Issues).  1990.  
Author: Shou Shi (1990).  ―Anthology of Treatises on United Front Work, Ethnic 
and Religious Issues in the New Era.‖ Book 2 (Beijing: Huawen Publishing House) 
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establish religious organizations, religious agencies, sites for religious 
activities or religious schools in China.  They also state that foreigners may 
not convert religious believers among Chinese citizens, appoint religious 
clergymen or engage in other types of proselytization.  The Chinese 
religious organizations cannot enjoy the freedom of faith.  On the contrary, 
they suffer various types of restrictions.  The ideology of the Chinese 
Communist Party determines its religious policy and they try to restrict the 
development of religion through administrative measures, thus restricting 
the Chinese citizens‘ freedom of religious belief. 
 
2. Basic tactics of the government in controlling the government-
sanctioned churches. 
    
At present, the five religions recognized by the Chinese government are: 
Buddhism, Taoism, Islam, Catholicism and Protestantism.  However, 
Judaism, Eastern Orthodox Church and other folk religions are outside the 
realm recognized by the government.  According to the government‘s 
stipulations, all these five religions must be subordinate to one religious 
council and should be guided and supervised by the State Administration 
for Religious Affairs and the United Front Work Department of the CPC, 
including the religious activities of foreigners in China.  In Protestantism, 
the government established an organization for its jurisdiction that 
formulated series of regulations on controlling the church. 
 
1. Establishment of TSPM. 
 
To express its spirit of independence and self-determination, the Chinese 
government established the Three-Self Patriotic Movement.1 In 1950 the 
Catholic Church in China was separated from the Vatican, and it has been 
under the administration of the TSPM designated by the government.  All 
religious activities not under the administration of the TSPM were called 
―illegal‖ and are habitually referred to as ―house churches.‖  The Three-Self 
Patriotic Movement was established for Christianity and it operates on the 
principles of self-governance, self-support and self-propagation in an 
attempt to guide Chinese Christianity onto the path of self-determination 
and self-management and to cut its relationship with foreign churches.  The 
Chinese Communists attempted to achieve the goal of enlisting the 
churches in its United Front work through this puppet organization.  The 

                                                            
1 ―Constitution of Committee of China Christian Three-Self Patriotic Movement.  
CCC/TSPM Office website. 
http://www.ccctspm.org/quanguolianghui/zhangcheng_sanzi.html. 
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Chinese Communists have planted its agents in the TSPM and many leaders 
of the TSPM are secret underground Party members.1 
 
The TSPM has become the most active organization of the Party in 
controlling churches.  Churches that do not join this organization are 
labeled as illegal organizations.   However, many Christians refuse to join 
the TSPM and conduct their Christian activities in unregistered residences, 
office buildings and other sites.  These churches are called ―house churches.‖  
Members of unregistered religious organizations all suffer various degrees 
of disturbances from the authorities, including intimidation, harassment and 
detention.  Some of them are labeled as ―cult‖ organizations.  In adhering 
to atheism, the Chinese government often suppresses religion by labeling 
churches as organizations who work with foreign conspirators in infiltrating 
China.  They forcibly abolish various organizations under Catholicism, 
Protestantism and other religions and often detain clergymen and send 
them to the countryside in re-education through labor camps or pressure 
the believers into joining the government-controlled TSPM churches. 

 
2. Establishment of State Administration for Religious Affairs. 
 
The government conducts the so-called ―administration in accordance with 
law‖ to govern the affairs of religious organizations through agencies in 
charge of religious affairs.  Members of religious organizations can only 
engage in activities under the guidance of religious organizations sanctioned 
by the government before if are considered legal.  The government‘s 
purpose is to ensure its control of the religious organizations.  The TSPM is 
subordinate to the State Administration for Religious Affairs.  The 
appointments and personnel matters in the TSPM are determined by the 
State Administration for Religious Affairs.  Though TSPM changes its 
personnel upon completion of a term of office, it is only a decoration.  The 
State Administration for Religious Affairs possesses the real power.  
Without tacit approval from the State Administration for Religious Affairs, 
the election of personnel in the TSPM wouldn‘t be accepted by the 
government. 

 
With such a mode of operation, the government and the religious 
organizations are not independent, equal or separate from each other.  
Instead, their relationship is administering and being administrated.  The 
agencies for religious administration provide supervision and guidance on 
the political orientation, personnel matters, finance, religious activities, 

                                                            
1 Li Chuwen, Wikipedia.com 
http://zh.wikipedia.org/zh/%E6%9D%8E%E5%84%B2%E6%96%87. 
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training of clergymen, foreign affairs, conversion of believers and other 
aspects of the religious organizations.1 
 
3.  Promulgation of ―Regulations on Religious Affairs‖ 

 
In the ―Regulations on Religious Affairs‖ promulgated in 2004, the 
government‘s control on religious affairs was enhanced while citizens‘ right 
to belief was weakened. 2  The ―Regulations on Religious Affairs‖ gives 
agencies in charge of religious affairs tremendous power.3 According to the 
provisions in the ―Regulations on Religious Affairs,‖ the government 
assumes exclusive control over the establishment of religious organizations, 
their activities, registration of sites, certification of clergymen and 
management of properties.  When religious organizations intend to 
establish religious schools or publish reading materials, they must get 
approval from the government.  Agencies in charge of religious affairs 
possess the rights of approval on all levels of activities of the religious 
organizations.  Such a practice violates the principle of  freedom of belief 
specified in the Constitution and runs counter to the principle of separation 
of church and state.4  

 
The government controls the religious organizations under various guises.  
In Christianity, the government does not hesitate in taking suppressive 
measures, causing tension between the church and the state.  The Chinese 
law does not flagrantly state that it wants to ―wipe out religions.‖  Yet, in its 
intention to stunt the growth of religious, the government has to take more 
covert means of disturbances or more pompous-sounding legal charges to 
restrict religious organizations. 

 
 
 

                                                            
1 Liu Peng: ―On the Strategic Thinking over Religious Issues of China‖ ―Leaders‖ 
August Issue of 2009.  Total: 29th issue. 
2 ―Regulations on Religious Affairs‖ Promulgated by Decree No. 426 of the State 
Council of the People's Republic of China.  Passed by the 57th Executive Meeting 
of the State Council on July 7, 2004.  Implemented starting from March 1, 2005.  
Website of the State Administration for Religious Affairs. 
http://sara.gov.cn/GB/zcfg/116b855c-0581-11da-adc6-93180af1bb1a.html. 
3 Articles 8, 13, 15, 16, 18, 19, 20, 22, 23, 24, 25, 26, 27, 28, 31, 33 of the 2004 
version of Regulations on Religious Affairs.  
4 Jiang Shihua. ―Protecting Civil Rights or Strengthening State Control?—On the 
2004 Version of the State Council‘s ‗Regulations on Religious Affairs.‘‖ 
http://www.gongfa.com/jiangshzongjiaotiaoli.htm. 
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3. The government’s tactics in suppressing non-government-
sanctioned churches. 
 
The government establishes agencies in charge of religious affairs and 
formulates policies and rules to conduct the so-called administration in 
accordance with law of religious organizations.  However, to house 
churches operating outside the TSPM jurisdiction that are not directly 
controlled by the State Administration for Religious Affairs, these agencies 
and regulations are almost all invalid.  Given this situation, the government 
adopts other means of control in order to exercise its control over these 
churches.  Besides marginalization and weakening the influence of house 
churches, the government refuses to give the house churches legal social 
status.  Adopting such means as ―illegalization,‖ and ―de-Christianization‖ 
and garnering such charges as ―illegal gathering, illegal organization and 
illegal structures,‖ the government ―de-religionizes‖, politicizes and 
individualizes religious incidents, labels them as ―cults,‖ and deals with 
them through legal tools.  In recent years, the government has even planted 
evidence and accused some Christians of violating the law, concocting such 
charges as ―illegal business operation,‖ ―illegal occupation of land,‖ 
―disclosing state secrets,‖ etc. to establish their legitimacy in suppressing the 
churches and avoid the notoriety of executing religious persecution. 

 
In actual enforcement, the local governments join forces with the public 
power in various other departments in their intervention in house churches.  
In dealing with house churches, they may not necessarily use such 
organizations as the TSPM or the State Administration for Religious Affairs. 
They may work with the Public Security Bureau, the fire departments and 
other departments to harass or suppress the house churches with the aim of 
restricting their growth. 
 
1.  Selective suppression of church leaders through the Criminal Law 

 
In the past few years, the government has been quoting the provision in 
Clause 1 of Article 300 of the Criminal Law (―Whoever organizes and 
utilizes superstitious sects, secret societies, and evil religious organizations 
or sabotages the implementation of the state's laws‖) and other excuses in 
cracking down on religious organizations.  They suppress religious activities 
under the pretext of ―cracking down on superstition and cults.‖  For 
example, in the South China Religious Case,1  many people were arrested 
and imprisoned on the charge of being members of a cult. 

                                                            
1 Gong Shengliang. Wikipedia.com 
http://zh.wikipedia.org/zh/%E9%BE%9A%E5%9C%A3%E4%BA%AE. 
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In May 2004, the Chinese government issued a document to Party 
committees and departments in charge of propaganda and education, 
demanding that they step up their propaganda and indoctrination in 
Marxism and atheism and carry out atheist actions on a wide scale, at 
multiple levels and multiple aspects, so as to crack down on the so-called 
feudal superstition.  Middle school and elementary school students were 
required to sign an anti-cult oath, major news media and websites launched 
atheism columns, and institutions of higher learning and the Chinese 
Academy of Social Sciences were required to promote the atheist 
indoctrination.  These practices of the government are obviously in conflict 
with the freedom of religious belief as specified in the Constitution. 
 
Tactics of suppression by criminalizing religious issues.   
 
In September 2004, Pastor Cai Zhuohua of Beijing was secretly arrested by 
a department from Beijing public security organs, procuratorial organs and 
people's courts on the charge of engaging in illegal business operation 
because he led six house churches and published some religious magazines.  
The Ministry of Public Security regards his case as ―the most serious case of 
foreign religious infiltration since the founding of the People‘s Republic of 
China.‖  In fact, Cai Zhuohua was only printing copies of Life Application 
Bible and some Christian books.  The basis they used in his conviction is 
the clause on blank facts about a crime in the Criminal Law and the judicial 
interpretation by the Supreme People‘s Court.  This fully shows that 
religious issues are being criminalized and demonstrates their state of mind 
in regarding the law as a tool for the dictatorship.1 
 
The selective suppression of church leaders.   
 
On the eve of Christmas in December 2010, Beijing authorities detained Dr. 
Fan Yafeng, who is a prominent leader in human rights defense, a leading 
pioneer in theories and practice of human rights defense by Christians 
through the law, and a Christian leader of Beijing Shengshan Church and 
the house church at Shengshan Research Institute.  To stop the Sunday 
service at his residence, the police summoned him many times with the 
excuse of ―disrupting public order.‖  Finally, they took him away from his 
home.  He was forced into disappearance and went missing for some time.  
It is reported that he suffered torture during his detention.  After that, he 

                                                            
1 Fan Yafeng. ―The Rise of the House Church and the Dilemma in its Existence.‖ 
http://www.gongfa.org/html/gongfazhuanti/gonggongshenxue/20091001/565.ht
ml. 
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was released, but he is still under house arrest and is being closely watched.  
The authorities have cut his Internet access so that he has lost contact with 
the outside world.  In the meantime, the police have also confiscated items 
from Shengshan Church and Shengshan Research Institute and destroyed 
the rights defense and other ministries at Shengshan Research Institute. 

  
2.  Selective law enforcement with the excuse of non-registration. 

 
On the ground that ―gatherings without registration are illegal,‖ the 
government selectively abolishes house churches in various parts of China.  
On the one hand, they suppress other house churches, especially the fairly 
influential churches not under their control, with the aim of dividing the 
attitudes of various house churches on the government‘s religious policies. 

 
They also suppress on the excuse of non-registration. In early 2006, after 
Ark Church of Beijing was raided several times on a continuous basis, the 
police gave the reason that the house church was not registered.  However, 
Beijing Shouwang Church (a house church) offered to apply for registration 
several times and has still ended up in failure.  The case of Shouwang 
Church‘s efforts to register shows the logic of the administrative 
departments in charge of the religious registration: departments in charge of 
religious administration exercise their rights of issuing administrative 
permission on reviewing and registering.  Religious organizations have to 
accept the specific guidance, supervision and administration of agencies in 
charge of religious administration and agencies in charge of civil affairs 
before they can be registered.   As long as the agencies in charge of religious 
affairs control this key link in registration, no religious organizations can 
obtain a legal status without their approval or agreement.1 If a house church 
wants to register, it must be incorporated into the TSPM system.2 

  
The government accuses house churches with such charges as using an 
illegal site for activities or illegal gatherings on the ground that it is not 
registered.  Therefore, the gatherings are often harassed.  If a house church 
does not join the TSPM system, it cannot register.  For example, Shouwang 
Church applied but failed in its registration and their gatherings are harassed 

                                                            
1 Cao Zhi. ―An Analysis on the System of Registration for Religious Organizations 
in China—An Examination on Christian House Churches.‖ www.gongfa.org. 
http://www.gongfa.org/html/gongfazhuanti/zongjiaoziyou/20081128/107.html 
2 In some areas, there may be cases where a few house churches have succeeded in 
registration supposedly without going through the TSPM church.  In fact, these 
house churches that have succeeded in registration have obtained approval from 
the TSPM system in private. 
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even today.  In a word, no matter how the government suppresses house 
churches, it can always provide a ―beautiful‖ excuse. 
 
3.  Politicization of the government-run religion. 
 
If the government admits that a religious organization is the voluntary 
assembly of the members of the religious organization, then such an 
assembly should be a non-profit, non-political people‘s organization 
without an official tint.  However, some religious organizations are 
established with the government‘s approval and support.  Such religious 
organizations are government-run religions.1 The government-run religions 
not only exist in Christian circles, but they also exist in other religious 
organizations. 

 
The government enforces on religion its ideology and the political guidance 
to make the religion compatible with socialism.  It carries out the Party‘s 
socialist spirit through various conferences held on the TSPM system.  In 
government seminaries, Ting Kuang-hsun once promoted the seminary 
ideas in Nanjing Union Theological Seminary and sycretized various aspects 
of the doctrines.  For example, he played down the issues of ―justification 
by faith‖ and ―belief and non-belief.‖  He revised the key doctrines in 
Christianity to make them compatible with the socialist system, bringing the 
government-run churches closer to the Central Party Committee. 

 
In the meantime, in the international arena, the government spends a large 
amount of activity and funds in an effort to create an image of people 
enjoying religious freedom in China.  The government supports 
government-run churches in various major cities and allows the building of 
megachurches and theological seminaries.  They warmly receive foreign 
guests.  However, behind this image-oriented propaganda, political 
indoctrination is enhanced in an attempt to further control the government-
run churches.  On the grass-roots level, personnel are installed by the 
TSPM system to enhance the government‘s control of the churches, making 
the TSPM churches more like government-run entities.  Certainly, they 
sometimes meet with ―anti-control‖ sentiments from some TSPM churches.  
As for those churches that seek to extricate themselves from the 
government control and build a true ―Three-Self‖ church of ―self-
governance, self-support, self-propagation‖ as interpreted by itself, the 
government harshly cracks down on them. 

                                                            
1 Jiang Shihua. ―Protecting Civil Rights or Strengthening State Control?—On the 
2004 Version of the State Council‘s ‗Regulations on Religious Affairs.‘‖ 
http://www.gongfa.com/jiangshzongjiaotiaoli.htm. 
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Let‘s take as an example the White-Elephant Case in Leqing, Wenzhou, 
Zhejiang Province. 1  White-Elephant Church held a free election of its 
parliament according to the teachings in the Bible (Acts 6:3) and also 
according to the church‘s tradition.  However, it was boycotted by Leqing 
Municipal Bureau of Religion.  Leqing Bureau of Religion backed its puppet 
organization and then planted evidence, framed their victims with a criminal 
charge, and detained Brother Huang Lemin, a member of the election party.  
They also exerted huge political pressure on the organizers of the election 
party and blacklisted within the Public Security Bureau a few members of 
the election organization whom they could deprive of personal freedom at 
any time.  The Bureau of Religion also joined forces with other agencies to 
protect the puppet organization selected by the Bureau of Religion in 
conducting a large-scale sabotage operation within the church.  This made 
the church unable to gather for a worship service for over a year.  In the 
meantime, many people were beaten up and church property with a value 
of tens of thousands of yuan were damaged.2  Because of this, the church 
waged a legal battle for its rights for a year.  The government‘s abuse of 
rights was challenged by all the Christians.  In this fight of faith and legal 
arguments, the government didn‘t gain any benefit. 

 

                                                            
1 ―Democratic Election Incident‖ in White-Elephant Christian Church in Leqing, 
Wenzhou, Zhejiang Province, 2008.  Shengshan Web. 
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html 
2 Li Fan pointed out: He went to Baixiang Town in Leqing County in February 
2009 to learn what had happened in White-Elephant Church.  He said White-
Elephant Church is a TSPM church of the government.  However, the church used 
an election to elect it administrators, instead of letting them be appointed by the 
government.  In the election organized by them, all the prospective administrators 
appointed by the government lost the election.  However, the local Bureau of 
Religion, the local agency in charge of the local religious administration and the 
United Front Work Department wouldn‘t accept it and consider the election illegal.  
When the elected administrators tried to organize religious activities in the church, 
the appointed people who lost the election played loud pop songs, making it 
impossible to conduct the religious activity.  As of now, people who organized this 
election have been arrested and the case will enter into a legal proceeding.  This 
incident has had a great impact.  He thinks this shows that the liberalization of 
religion in China has reached a new stage in its development under the influence of 
the rapid growth of house churches. Not only is the government unable to control 
the growth of house churches, even the TSPM churches are beginning to fight for 
their own freedom.  Li Fan on ―Christianity‘s Influence on the Development of 
Democracy in China‖ carried in www.world-china.org. http://www.world-
china.org/newsdetail.asp?newsid=2685 

http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.shengshan.org/article/gonggongshenxue/20090508/495.html
http://www.world-china.org/
http://www.world-china.org/
http://www.world-china.org/
http://www.world-china.org/
http://www.world-china.org/
http://www.world-china.org/
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685
http://www.world-china.org/newsdetail.asp?newsid=2685


 

29 
 

The election and personnel management are the church‘s own affairs and 
they are also the concrete manifestation of the freedom of religious belief.  
However, judging from the logic adopted by Leqing Bureau of Religion of 
Wenzhou, the United Front Department and other agencies in their 
jurisdiction of the local TSPM churches, their intention is to strengthen 
their control on the TSPM churches to make them politically-correct 
government-run churches. 1  In other areas, the government has also 
strengthened its control on TSPM churches.  There have been many cases 
across China in which TSPM pastors have been deprived of their rights to 
deliver sermons or were even kicked out of the churches just because they 
were loyal to their faith and refuse to obey the politicized jurisdiction of the 
TSPM on their church.  Some of these pastors even left the TSPM and 
have been retaliated upon.2  In some areas, the properties of the TSPM 
churches were forced to be demolished by the government in collusion 
with real estate developers.3 From these above cases, we can see that as 
long as the TSPM churches are loyal to their faith, there is a likelihood that 
the government will retaliate against them and suppress them. 
 
4. The problems on church properties have not been worked out. 

 
In recent years, the government mostly used the issue of church properties 
as a break-through point in suppressing house churches.  What it does is 
directly or indirectly intervene in the purchase of real estate properties by 
churches or exert pressure on the landlords who rent their houses to the 
churches to prevent the landlords from signing leasing contracts with 
churches.  Even if they have already signed the contract, the government 
forces the landlord to terminate the contract so as to prevent people from 
gathering, resulting in the churches‘ inabilities to hold normal church 
activities.4 

 

                                                            
1 Ding Guquan. ―The ‗Administration‘ by the government agencies and the ‗Fight‘ 
put up by the TSPM Church---On Brother Huang Lemin‘s Criminal Detention.‖ 

http://www.gongfa.org/bbs/redirect.php?fid=15&tid=2691&goto=nextoldset。 
2 ―Christians Persecuted in Shaanxi, Jiangsu and Henan. One person was hit by an 
electric baton and passed out.  From the website of China Aid Association. 
http://www.chinaaid.net/2011/04/blog-post_5579.html. 
3 ―Members of TSPM Changchunli Church in Ji‘nan, Shandong were Violently 
Raided by the Police. From the website of China Aid Association. 
http://www.chinaaid.net/2011/01/blog-post_04.html 
4 Zhang Shoudong.  ―On House Churches and the Relationship between Church 
and State‖ 
http://www.shengshan.org/article/gonggongshenxue/20081227/363.html. 
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In 2006, in the Xiaoshan Persecution Case in Zhejiang, the government 
forcibly tore down a church building using the excuse that it was an ―illegal 
structure.‖  In 2009, the government of Chengdu exerted pressure on the 
landlord who had signed a leasing contract with Early Rain Reformed 
Church.  As a result, the Early Rain Reformed Church was not able to rent 
a housing space.  So they gathered outdoors in the open for nine 
continuous weeks.  In the 2009 Linfen Persecution Case of Shanxi, the 
police enforced the law through violence.  On the ground of ―illegal 
occupation of land,‖ the government arrested many pastors of the church 
and imprisoned them.  In 2009, Beijing Shouwang Church lost its site of 
gathering due to the government‘s intervention and was forced to gather 
outdoors in the snow-covered field.  In 2010, Shouwang Church paid 27 
million yuan to buy a piece of church property.  The authorities intervened 
in the real estate agent‘s business affairs and the purchased real estate 
property is still not delivered.  In April 2011, the government again 
influenced the leaser and made Shouwang Church again lose its site for 
gathering.  The church was forced to gather outdoors.1 On April 10, 2011 
over 100 people were detained and the pastors have been placed under 
house arrest.2 
 
The issue of church properties is a breakthrough point in fighting for the 
freedom of religious belief.  Besides those of house churches, the properties 
of TSPM churches in many areas also face crises.  There are cases across 
China where they handle issues of sites for religious activities based on non-
religious regulations.  However, during the forced moves of the churches, 
the significance of continuing to gather is persisting in fighting for one‘s 
rights of freedom of association in the public arena.3 In some areas, even 
when TSPM churches change their registration of sites or change their legal 
representatives, the church properties are transferred in the registration to 
the TSPM system.  Therefore, church properties are an important factor by 
which the government limits the development of the churches. 
 
 

                                                            
1 Beijing Shouwang Church‘s Letter to the Congregation. 
http://www.shwchurch1.com/files/guanyuwomen/gywmDetail.aspx?cDocID=20
110327173821382101. March 27, 2011 
2 ―Worship Service held by Beijing Shouwang Church on April 10 was Raided and 
Many People were Detained.‖ From the website of China Aid Association. 
http://www.chinaaid.net/2011/04/410_09.html?utm_source=BP_recent. 
3 Liu Tongsu. ―The Significance of Nine Lord‘s Days---Analysis on the Incident in 
Early Rain Reformed Church. 
http://www.gongfa.com/html/gongfapinglun/20090912/550.html 
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4.  Feasibility of the mode of rights defense through the law. 
 
In the government-church relationship, it is obvious the government is in 
the dominating position.  Limited by the overall historical conditions, the 
foundation for existence and room for activities to a greater extent have 
always been controlled by the government, but the churches have never 
given up their efforts in fighting for the rights of freedom of religion. 
 
At this time when churches throughout China are facing persecution, the 
victims should use various resources according to their specific 
circumstances and adopt various flexible modes to defend their rights, and 
rights defense through the existing law is one of them.  It could be a 
workable mode.  In the past decades, churches usually adopted non-legal 
modes in defending their rights.  However, at this current stage of 
development, the government mostly suppresses churches with legal 
charges and frames individual Christians with criminal charges.  This makes 
the Christians unable to shun the charges and defense of rights in court has 
become the indispensable mode. 
 
1. Non-legal modes of rights defense. 

 
The non-legal modes of rights defense refers to the tactics adopted by the 
church in defending its rights through relatively non-legal means when their 
belief is violated.  It responds to the persecution by ―endurance,‖ 
―shunning,‖ ―appealing,‖ ―separation,‖ ―self-supporting,‖ and other non-
cooperative methods.  These methods themselves are also a type of rights 
defense, but the emphasis is obviously not the legal means. 

 
In the 1950s, leaders of house churches used endurance as a mode of rights 
defense.  Leaders of house churches refused to cooperate with TSPM 
churches.  As a result, they were detained.  Mr. Wang Mingdao was 
imprisoned for decades.  For this, he clarified his own position: ―We are 
here for our faith.‖  However, he didn‘t respond to the persecution through 
the law.  In the next 30 years, most house churches responded to the 
persecution of their time through covert means or by moving away. 

 
This lasted until the 1980s when the TSPM reemerged.  House churches 
continued to refuse to cooperate.  In some regions, they even responded to 
persecution with ―separation.‖  In the mid and late 1980s, the political 
atmosphere had become relatively liberal and church properties were 
gradually returned.  Let‘s take Wenzhou as an example.  There, Christians 
resumed their public gatherings in churches.  However, after the TSPM was 
resumed, Christians in Wenzhou had disagreements among themselves.  To 
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get rid of its control, some Christians separated from the original church 
groups and established their groups separately, while some as a group 
refused to join the TSPM church.  However, they experienced a lot of 
hardship for the existence of the church and for their church properties.  
They also made a lot of efforts, such as ―separation‖ and ―negotiation‖ with 
the government as means of defending their rights of belief. 

 
Besides, some religious organizations subordinate to the Chinese Christian 
Council / TSPM once appealed for reforms toward ―ecclesiasticalization‖ 
and ―pastoralization‖ to better strengthen their functions in ―running the 
church well.‖1 Church leaders said that they would demand more rights for 
the members and the churches and fight for their rights and prevent them 
from being violated.  In the late 1980s, well-known public figures in the 
official Christian circle made efforts at promoting the implementation of 
the principle of ―separation between church and state.‖2 The late Bishop 
Shen Yifan said that we should let churches gain more ―autonomy in 
decision-making‖ in personnel matters, properties, finance, organization, 
administration, ministries and other areas. The increase of the church‘s 
autonomy prevents restrictions by local cadres of the members‘ freedom of 
religious belief and also prevents their intervention and even monopoly in 
managing the internal affairs of the church in the name of ―administrative 
leadership‖ and ―strengthening administration.‖  The demand by the people 
in the Christian circle for ―separation between church and state‖ shows that 
people of vision within the TSPM church have also tried to seek more 
autonomy of the church. 3  Even today, such an influence still wins 
consensus among enlightened people and loyal believers in TSPM churches. 

 
There appeared ―anti-control‖ incidents inside the TSPM churches.  
Though the government tries its best to gain full control of the TSPM 
churches, some Christians inside the TSPM churches realize that the 
government‘s manipulation of the church is against their faith.  In the most 
famous government-run seminaries, there has been opposition to ―TSPM 
churches‖ and the government‘s ―theological construction.‖  In the mid 

                                                            
1 Xing Fuzeng. ―10 years of Relationship between the Chinese Churches and the 
Party State---Reforms to Date in the Patriotic Religious Organizations.‖ 
Contemporary Relationship between the Church and the State in China. 
2 ―The Church and the State should be Separate---Ting Kuang-hsun‘s 1988 Speech 
at the National People‘s Congress, 19.  Quoted from: Xing Fuzeng‘s ―Exploring 
the Relationship between Church and State in the Contemporary China---also on 
the impact on the Development of Christianity. http://csccrc.org/doc/c 4.2 
passage.pdf. 
3 Jiang Hua. ―We hope to see articles that further analyze religious policies.‖ 
―Religion.‖1998.  Issues 3 and 4. 146.  
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and late 1990s, Ji Tai, the lecturer in the Bible Department of Nanjing 
Union Theological Seminary severely criticized President Ting Kuang-hsun 
for promoting TSPM churches and the official ―indoctrination of 
theological ideology‖ and Ding‘s denial of ―justification by faith.‖  Later, he 
was fired by the seminary.1 In 1999, six students of theology in Nanjing 
Union Theological Seminary protested against the seminary‘s regulation of 
flying the Five-Star Red Flag and its promotion of socialist theological ideas.  
They were advised by the seminary to quit school.  The six students made a 
decision of quitting the school as a group.2  

 
The above examples of defending one‘s rights in religious belief can be 
categorized into the modes of ―endurance,‖ ―separation‖ and ―appeal.‖  
However, there are limitations in many aspects, and churches in most areas 
were in covert and underground status on a long-term basis.  Because of 
their lack of general knowledge in law, many innocent Christians have been 
bullied.  They feel very much wronged and their endurance doesn‘t help in 

                                                            
1 ―Resolution on Ji Tai.‖ Ji Tai often violated the government‘s regulations on 
religion. He took advantage of his status as a pastor from Nanjing Union 
Theological Seminary and has often gone out to engage in unlawful religious 
activities.  Inside this seminary, he violated the school policies and often failed to 
attend the patriotic studies in our seminary and he has never attended the national 
flag raising ceremony held every Monday and major holidays.  After the study by a 
meeting on seminary affairs, it is determined that Ji Tai is no longer suitable to 
continue to work in our seminary.  It is therefore decided that his employment be 
terminated on July 1 of this year (His last salary will be paid till the end of August 
of this year).  A letter has been sent to the CCC/TSPM of Jiangsu Province and a 
suggestion has been made that his status as a pastor be suspended.  Nanjing Union 
Theological Seminary.  Excerpts from: 
http://bbs.jidunet.cn/viewthread.php?tid=34122. 
2  ―Why We Quit School---Declaration of Three Students of Nanjing Union 
Theological Seminary‖ Website of www.tianren.org. http://bbs.tianren.org/thread-
9373-1-1.html.  Declaration of Another Three Students who were Expelled from 
the School. Public Notice of Nanjing Union Theological Seminary‘s Decision on 
the Penalty of Three Students: Luo Yunfei, a senior student of our seminary and 
Liu Yichun, Li Zhimin, junior students from our seminary, jointly wrote a 
declaration of ―Why we are quitting the school.‖  The declaration distorts facts, 
launches personal attacks and totally denies the Three-Self Patriotic Movement. It 
tries its best to vilify the relationship between church and state and tries to 
resuscitate the ghosts of the counter-revolutionaries Wang Mingdao and Watchman 
Nee.  They not only distributed their ―declaration‖ to the instructors and students 
inside the seminary, but they also sent it to churches and seminaries in other places, 
creating a very bad public image.  It is indeed a serious political incident.  After 
studies, it is decided to expel these students from the seminary.  Nanjing Union 
Theological Seminary.  July 9, 1999.  

http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.jidunet.cn/viewthread.php?tid=34122
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html
http://bbs.tianren.org/thread-9373-1-1.html


January – June 2011 Vol. 7, No. 1 
 

34 

restraining the violation of law by government officials.  Many house 
churches recognize the existence skills of endurance and shunning, but they 
also adopt another mode of rights defense. 
 
2. The mode of rights defense through the law. 

 
Chinese churches must strengthen and safeguard citizens‘ rights and 
freedom of religious belief.  According to the past experience, efforts in 
appealing to the government and requesting that it change its religious 
policy and recognize the legitimacy of house churches or let house churches 
go public is basically fruitless.  The government regards house churches as 
an illegal de facto being.  However, when the government wants to abolish 
them, there is some difficulty in the actual operation.  Therefore, it tacitly 
allows their existence while trying to limit their growth through suppression.  
Since the government does not want to admit it is suppressing the church, 
it uses legal charges to prosecute and detain Christians.   Therefore, it is 
necessary for the Christians and lawyers to work together to defend 
themselves through the law.  Another function of rights defense through 
the law is prosecuting the government and its officials for violation of the 
law in suppressing the church and thus making them abide by the law.  The 
theoretical basis of rights defense through the law and its legitimacy are also 
related to its being within the legal framework, thus reducing the pressure in 
rights defense. 

 
If the government violates citizens‘ rights of religious belief, the church 
must defend its rights through the law.  It looks like the government is not 
about to change its religious policy any time soon.  Neither does it abide by 
the provision in the Chinese Constitution that ―citizens of China enjoy 
freedom of religion.‖  It also ignores the provision in the international 
convention of the ―Universal Declaration of Human Rights‖ that 
―Everyone has the right to freedom of thought, conscience and religion; 
this right includes freedom to change his religion or belief, and freedom, 
either alone or in community with others and in public or private, to 
manifest his religion or belief in teaching, practice, worship and observance.‖  
When the churches face arbitrary and especially violent suppression by law 
enforcement agencies, they have to take legal actions to defend their rights.  
Just as Paul said when facing persecution: ―But when they stretched him 
out with thongs, Paul said to the centurion who was standing by, ‗Is it 
lawful for you to scourge a man who is a Roman and uncondemned?‘‖ 
(Acts 22:25).  At the same time that they try to protect the rights of the 
church through the law, they also prosecute those local governments and 
their officials who violate the law. 

 



 

35 
 

In facing the unjust trials, the church groups need to work closely with 
Christian lawyers and engage in the difficult defense of Christians‘ rights via 
the Chinese law.  Fan Yafeng proposed the theory for the church to defend 
its rights and he also organized Christian Human Rights Lawyers of China.  
Since the founding of CHRLC, it has trained church leaders in many 
provinces and municipalities in the common sense of the law, which has 
effectively provided Christians with legal awareness and common sense in 
law.  The association has also defended rights in accordance with law in 
cases in various parts of China. 

 
The human rights lawyers for Chinese Christians dare to explore and build 
the mode of legal rights defense of the freedom of religious belief within 
the framework of the Chinese Constitution that states Chinese citizens 
enjoy freedom of religion.  In the complicated church/state relationship, 
the association has accumulated a lot of precious experiences in fighting for 
rights.  Lawyer Li Baiguang has proposed quite a few ―relief‖ measures for 
the victims in the Christian circle.  These relief measures include relief for 
Christians whose freedom of belief is abused by law enforcement officers; 
relief for Christians whose personal rights are abused and who have been 
unlawfully body-searched and whose residential rights are violated; relief for 
people who are sentenced to camps of re-education through labor or who 
are heavily fined; and relief for people who assert their rights for the state 
administrative non-feasance.1 

 
In the meantime, it does the integration and accumulation of resources in 
the tactics of defending the rights of faith.  From this, the four systems of 
Internet, political/legal system, house churches and media consult each 
other, get references from each other, interact with each other to promote 
the Sinicization of liberalism in this highly integrated system consisting of 
various modules and brings about the formation of a new spiritual system 
which is enrichment of operation (freedom of religion), improvement in 
financial resources, accumulation of human connections, training of talents, 
promotion of organizations, and mutual promotion between the 
political/legal system and house churches in the organizational resources.2  
Liu Yang pointed out that we must not let the government continue to 

                                                            
1 Li Baiguang. ―Legal Dimension of Freedom of Religion: Its Reality and Prospect 
in China.‖ A Speech Delivered at ―Seminar of Freedom of Religion and Rule of 
Law‖ held in May 2006 in Washington D.C. USA.  
2 Fan Yafeng. ―Politics in Rights Defense and Freedom of Religion---Part 9 of ―On 
Civil Rights.‖ 
http://www.gongfa.com/html/gongfazhuanti/minquanyuweiquan/20081119/68.h
tml. 
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suppress us like this and we don‘t like to see that ―Only the magistrates can 
set fires everywhere while the common people are not allowed even to light 
up a lamp.  We should not let the government restrict citizens‘ freedom of 
religion.  Members of religious organizations can advocate for freedom of 
religion through rights defense via law, making declarations and other 
forms of advocacy.‖ 
 
Judging from religious cases of recent years, the mode of rights defense 
through the law in response to incidents of religious abuse of rights has 
become a feasible mode.  Though most such cases fail to get a just trial by 
the local governments and courts or even if no case is filed in court, and 
though there is certainly risk to the human rights lawyers in participating in 
such processes, it shows that the Christians dare to respond to the abuse of 
rights by the local governments.  When the government frames the church 
with legal accusations, it is appropriate for the church to respond to this 
through the law to show their determination and will in protecting their 
freedom and rights in their faith.  In the meantime, it is also conducive to 
the development of rule of law in the state and in the civil society.  By 
educating the local government officials who have ―run amuck without any 
sense of the law,‖ the rights defense through the law effectively restrains 
the local government‘s arbitrary law enforcement and it has made quite a bit 
of progress in some areas.  Before there is an overall improvement in the 
freedom of religion, the mode of rights defense through the law is an 
important option for religious organizations in defending their freedom of 
religious belief. 

 
Conclusion 

 
In the past decades, due to the government‘s ideology, it has always 
regarded religion as its potential adversary.  China is still under the one-
party rule and, given this, there is a tendency for the public power to 
expand and become absolute.  The public power has penetrated into the 
area of religious spirituality.  As its tactics in limiting the growth of house 
churches, the government strengthens its control on the official TSPM 
church and detains church leaders on various legal charges through the 
Regulations on Administration of Religious Affairs and the State 
Administration for Religious Affairs and its subordinate TSPM church. 
 
The government has still not faced up the to issue of positioning of the 
house churches.  It still regards house churches as potential hostile forces 
against its political power.  House churches have not gained the 
corresponding protection in law.  On the contrary, they often suffer 
suppression for this or that reason.  Besides, the State Administration for 
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Religious Affairs tries to manipulate the TSPM church in all its affairs by 
planting or fostering its agents there.  The manipulation includes the 
administrative power in the church, decision-making in personnel affairs of 
the church, and legal representatives in the church properties.  The 
churches are strictly restricted in publishing, properties, association with 
other entities and system management, etc. 

 
Recently, religious confrontations and incidents have been happening 
frequently everywhere in China and citizens have suffered great losses in 
their rights of belief, life and properties, and their basic rights cannot be 
effectively protected.  Local governments have a very low sense of law 
awareness and their suppression of churches is arbitrary and willful.  While 
the Chinese churches adhere to the traditional mode of rights defense, it 
will be a long road ahead for them to fight for independence in their 
internal affairs and the freedom from arbitrary and willful suppression.  
However, the mode of rights defense through the law is worth promoting 
and applying in real life. 

 
It is our belief that only when the government gives up its prejudices in its 
ideology, abides by the constitution of the state which it has enacted itself, 
and implements the provision in the constitution that Chinese citizens 
enjoy the freedom of religion – only then can the churches‘ rights of belief 
(including practice of the belief) be free from the government‘s harassment, 
the freedom of religious belief be truly realized, and the state/church 
relationship in China be repaired and perfected. 
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Summary of Academic Seminar on “Religious  
Freedom and Ethnic Harmony” 
 

By Yang Shijian and Zhao Dan 
 
From August 21 to August 22 of 2010, the international academic seminar 
of ―Religious Freedom and Ethnic Harmony‖ was held in Peking University.  
The seminar was cosponsored by the Research Centre for Constitution and 
Administrative Law of Peking University and Pu Shi Institute for Social 
Science with the assistance of Xinfu Education Group.  More than 40 
prominent scholars and young researchers from China and other countries 
specializing in religious rule of law and research in ethnic affairs were 
invited, and academic discussions were held on the four subjects of 
constitutional protection of religious freedom, separation of church and 
state and its limitations, religious rule of law, and ethnic harmony and the 
protection of ethnic harmony through a system.  Finally, a comprehensive 
roundtable dialog was organized in the seminar and Professor Zhang 
Qianfan made a summary speech on the seminar. 
  
I.  Religious Freedom and Constitutional Protection 
 
The basic concept of religious freedom is to respect the pluralistic nature of 
religions and treat all religious sects on an equal footing.  A constitution is 
the basis to solve religious issues. 
  
(1) How to define religion 
 
Properly defining ―religion‖ is the basis and prerequisite of studying 
freedom of religion. However, as defining ―religion‖ often invariably 
involves issues of constitutional equality and discrimination against religious 
organizations, properly defining ―religion‖ is in fact a very difficult job. 
 
Regarding this, Professor W. Cole Durham, director of International Center 
for Law and Religion at BYU and president of International Academy of 
Comparative Law suggests that one should at least take into consideration 
factors from the following five aspects when defining religion: first, the 
basic consensus already formed by the international community on religious 
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issues; second, various ideas, understandings and opinions of people in 
particular communities on religion; third, abilities to distinguish religion 
from other social and political phenomena and economic life, etc.; fourth, 
abilities to distinguish normal religious activities from other types of social 
activities conducted under the guise of religion; fifth, the definitions thus 
arrived at must be workable and understandable. Lastly, he placed special 
emphasis on the fact that one should define religion in a more tolerant and 
liberal manner rather than from an ideological perspective. 
  
(2) Legal status of religion and religious legislation 
 
Professor Fang Adjoin revealed the result of his investigation on the status 
of implementation of legislation on religious affairs in China.  He thinks 
that though China has already built its preliminary legal system on religion, 
its implementation is disconcerting.  Therefore, we must have a clear 
picture of the actual status of religion in China and understand the true 
religious problems in China before we can promote the successful 
implementation of the legal system on religion, and this requires a large 
amount of empirical investigation.  In his evaluation statement, Professor 
You Jia emphasizes that we must have a clear understanding of the purpose 
of the legislation before we can build a perfect legal system for religion.  He 
thinks that if we continue to embrace the goal of legislation as advocated by 
the government, we may not solve the religious problems and problems of 
ethnic harmony in China even if we have built a legal system for religion.  
 
In regard to the system for religious administration in China, Director Liu 
Peng from Pu Shi Institute for Social Science pointed out that the legal 
system on religion in China is not well developed and some religious 
regulations and policies are not beneficial to religious freedom or ethnic 
harmony and that special efforts should be made in the future in building a 
better legal system in China for religion.  He proposed building ―special 
regions for religion‖ as an experiment, and once they are successful they 
can be instituted in a wider area. 
 
In contrast to others, Professor Wen Xiaoli approaches the issue from the 
new type of house churches in urban areas.  She believes that important 
changes have taken place in the traditional house churches and that the 
main reasons for this lie in the progress in rule of law, emergence of human 
rights awareness and activities, and legalization of private properties in the 
past 30 years since China instituted reforms.  The new type of house 
churches in urban areas are increasingly evolving from gatherings of peasant 
and business people to gatherings of intellectuals, and they are becoming 
more organized and more of a public presence.  In building a system, the 
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new type of house churches in Chengdu, Beijing and other cities have met 
various degrees of pressure from the government but have gained their 
legitimate status through the Constitution and the procedures.  The 
development of their organizations is being standardized and their 
exchanges with the outside world are becoming increasingly mature.  As for 
the legal issues involved in the new type of house churches in urban areas, 
Professor Wen thinks the guiding principles in the legislation are not clear 
and there exists a huge tension between freedom of religious belief and 
maintenance of social stability.  She proposed that the guiding principles in 
the religious legislation should be the freedom of religious belief and that 
the problem is that the existing regulations on religious administration 
violate the ―Law on Legislation‖ and need to be corrected. 
 
Regarding the theoretical questions on religious legislation, Professor Zhang 
Shoudong mainly emphasized Habermas' theory on consultative democracy 
and Foucault‘s theory on micropower.  He thinks that to solve the conflicts 
between the government‘s administration in religious affairs and the non-
government sanctioned church‘s desire to seek existence and development, 
the government should regard the non-government sanctioned church as an 
ordinary member of the civic society instead of regarding it as the enemy of 
the ―harmonious society.‖  It should avoid using administrative power to 
squeeze the living space, causing the non-government churches to go 
underground or resist excessively for the sake of its existence.  Religious 
legislation should be based on the principle of consultative democracy to 
embody the rationality of communication between the government and the 
church, so that the non-government sanctioned churches can also express 
their interests and positions in the law enacted for themselves, thus 
avoiding being ―legislated‖ which would prevent them from resisting the 
law and thus voiding it. 
 
Dr. Ai Juhong proposed that in enacting a law, one should take into 
consideration the religious identification of ethnic groups, religious 
education and other issues. 
 
(3)  Issues of conflicts with the law 
  
One of the issues discussed by the participants of the seminars was the 
conflict between religious doctrines and taboos on the one hand and state 
laws on the other, and the conflicts of rights between freedom of religious 
belief and other basic rights of this same person or group. 
  
Professor Amaile (Amal) stated his opinions on ―Conflicts between Islamic 
Doctrines and State Law and Mechanism of Solution.‖  He pointed out that 
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in many Islamic countries, as the state law is not in line with the Islamic 
doctrines, conflicts between the law and religious beliefs are common.  
When the conflicts between the law and the religious belief become serious, 
it is not conducive either to the stability of the state or the freedom of 
religion.  Therefore, he proposed that the state should respect the religious 
belief of the people when enacting laws, and it should also guide the 
citizens in actively participating in the process of legislation so as to avoid 
the serious conflicts between religious doctrines and the law. 
 
Professor Ge Ditai, on the other hand, placed emphasis on the conflicts 
between religious taboos and the law.  His main point is that there cannot 
possibly be a fixed answer to the question of whether religious taboos have 
precedence over the law or the law has precedence over religious taboos.  
The ideal way to solve such a conflict is to adhere to the principle of 
proportion and conduct specific analyses for specific cases.  A widely 
acceptable point of view is that the secular law and the religious taboos 
should respect each other. 
 
As for how to solve the conflicts between freedom of religious belief and 
other basic rights of this same person or group, Professor Xiong Wenzhao 
gave his own opinion.  He pointed out that although the freedom of 
religious belief as a constitutional value has been recognized and pursued by 
people, freedom of religious belief may come into conflicts with other basic 
rights of the civil individual.  He emphasized that when freedom of 
religious belief comes into conflict with the right of receiving compulsory 
education for a civil individual, the traditional mechanism to solve conflicts 
of basic rights will not reasonably solve such a conflict, because the 
traditional mechanism to solve conflicts of basic rights is built on the basis 
of dualistic subjects, while the above-mentioned conflict is in fact a conflict 
of two or more basic rights of the civil individual.  He proposed that to 
solve such types of conflicts, we may consider adopting the method of 
―tolerance of difference . . . ,‖ i.e. protecting the right of the subject of 
rights to receive the compulsory education while not harming their freedom 
of religious belief.  This requires the common efforts of people from 
various walks of life. 
  
(4) How to appropriately solve religious problems 
 
Foreign scholars who attended the seminar shared their theories and 
experiences on religious issues. 
 
Professor Gone opined that in handling religious problems, the government 
must distinguish religious activities from terrorist organizations, extremist 
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religious organizations and other types of political violence.  It should give 
religious activities necessary freedom and must stop terrorism and religious 
extremism that are not religious activities.  However, if the government 
intends to use force against terrorist organizations and extremist religious 
organizations, it should check the justification of the force and the 
appropriateness of the means adopted.  It should both accurately identify 
terrorist organization and distinguish dangerous people from ordinary 
believers in these evil organizations.  It should also bear in mind the long-
term strategies and short-term strategies.  The bottom line is that force 
should not be used on people who do not pose actual risks or people who 
have not committed dangerous acts.  The last thing they should do is simply 
label a certain religious organization with a bad name and totally destroy it.  
Otherwise, it will not only fail to solve the problem, but it will also cause 
more religious problems. 
 
Lawyer Saikuluo pointed out that we can basically learn from two aspects of 
the United States Constitution‘s protection on freedom of religion.  One is 
that the Constitution requires that the government must remain neutral in 
religious issues and treat all religious sects equally; the second is that the 
Constitution requires that the court must distinguish religious beliefs and 
religious acts.  Whatever one believes in is his or her freedom, no one may 
interfere with it.  However, this does not mean one can do whatever one 
believes in as the law may punish a person for the acts he or she commits in 
violation of the law, but the law cannot punish people for their beliefs. 
  
Professor Shafusi came forward with the ―Theory of Market Competition 
of Religions.‖  His main point is that the government should not support a 
religious monopoly, which is beneficial neither to the state nor to the 
development of the religion itself.  He has three reasons for this view:  First, 
a state monopoly on religion means the religion loses its own autonomy; 
second, a religious monopoly will make social reforms more difficult; third, 
the life of a religion should be sustained through a market of religions and a 
monopoly will make the religion lose its momentum for development.  He 
emphasizes that to achieve ethnic harmony, all forms of religious monopoly 
should be avoided so that all religious sects can engage in free competition. 
 
Professor Weijieli pointed out that the basic concept of freedom of religion 
is respecting different opinions (beliefs) and this involves religious tolerance.  
The two things have the same ―true reasons.‖  Professor Weijieli 
demonstrated such ―true reasons‖ through the review of the development 
of Protestantism.  In the early days of Protestantism, there were constant 
religious conflicts and religious oppression.  The believers finally found that 
it was impossible to bring about any way of spreading religion or secular 
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peace through compulsory measures.  So the concept of religious tolerance 
was born, not for the purpose of understanding or favorable comments on 
the doctrines of other religions, but for coexistence and mutual learning.  
―Coexistence‖ is the ―true reason‖ for freedom of religion and religious 
tolerance.  Based on this reason, Weijieli called on governments who have 
biases against religion to allow freedom of religion and pluralism. 
 
Professor Gao Quanxi pointed out that rule of law is the basis of efforts to 
solve ethnic and religious problems.  He thinks that for a long time the 
government has tended to solve ethnic and religious problems by ―modern‖ 
methods instead of ―modernist‖ methods.  That is to say, the government 
tends to use economic and materialistic means instead of constitutionalism 
and rule of law to solve ethnic and religious problems.  Though they have 
achieved some results through these ―modern‖ methods, they can never 
completely solve the ethnic and religious problems in China.  He proposed 
that given great differences in essence between the ethnic and religious 
issues in China during this transitional period and the ethnic religious issues 
in the West, China should consider building a system to protect basic rights 
and personal dignity to solve its ethnic and religious problems. 
 
II. Relationship between church and state 
 
The relationship between church and state manifests itself on many levels.  
Separation of church and state is the basic principle in a country where 
religion is regulated by rule of law.  Scholars who attended the seminar 
discussed the true meaning of separation of church and state and whether 
separation of church and state definitely benefits freedom of religion. 
  
(1)  Aspects and types of the relationship between church and state 
 
Studies on the traditional relationship between church and state usually 
stick to a dichotomy of relationship types, i.e., integration of church and 
state, and separation of church and state.  This cannot cover the rich 
content of the relationship between church and state.  Professor Zhang Jian 
proposed using a quartering method on the relationship types.  His basic 
line of reasoning is this: divide the political system into three levels of 
political power, political ideology, and political culture, and divide the 
relationship between church and state formed by different levels of actions 
of religion on politics into four types, i.e., integration of church and state, 
interdependence between church and state, primary and secondary 
relationship between church and state, and separation of church and state.  
Professor Zhang uses this quartering method in conducting historical and 
comparative analyses on the relationship between church and state 
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throughout the world and has come up with quite an original cognitive 
framework which is more vivid and refined in examining the relationship 
between church and state. 
 
(2)  Treat separation between church and state seriously 
  
The Dutch senator Professor Beidewan gave an account of the status of 
separation of church and state in Holland.  She pointed out that since 
Holland first proposed the concept of separation of church and state two 
hundred years ago, Holland has always been seeking the true meaning of 
―separation of church and state.‖ She thinks the true purpose of separation 
of church and state is not to stop thoroughly the influence of religion in 
social affairs; instead, she said, it is to let religion be independent of the 
influence of the state and for the state to be independent of religion.  The 
two are equal to each other.  The state respects religious activities and does 
not intervene in religious affairs, and people also abide by the state law in 
religious activities and do not intervene in the secular affairs of the state.  
Therefore, separation of church and state is beneficial both to the state and 
to the religion‘s own development. 
 
Associate Professor Shangguan Peiliang took for example the government‘s 
efforts in developing tourist resources in the name of religion and pointed 
out that the government is too much involved in religious affairs.  In this, it 
is under suspicion of violating the principle of freedom of religious belief, 
the principle of separation of church and state, and the principle of equality 
as endowed by the Constitution. 
 
Professor Zhou Wei pointed out that ―separation of church and state does 
not necessarily truly benefit freedom of religion.‖  He demonstrated his 
view by the empirical data on the religious consumption by the residents in 
Tibetan region.  As the expenses for religious activities are not required to 
be adjusted by the Price Law, expenses for religious activities have become 
an important factor affecting the quality of life for the Tibetans.  Though 
the state gives considerable economic subsidies to the Tibetans, most of 
these funds have gone into the Buddhist temples and have not played a 
substantial role in improving the life of the Tibetans.  Therefore, if the state 
establishes a mechanism of controlling prices in religious consumption with 
administrative guidance as its core, it will be more beneficial to the healthy 
development of the religion and the overall improvement of the quality of 
life among the Tibetans, thus contributing to the ethnic harmony. 
 
In his assessment, the Ph.D. candidate Liu Bibo emphasized the 
understanding of the essence and the goal of separation of church and state.  
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He believes that separation of church and state may both protect freedom 
of religion and harm freedom of religion and that before we have 
experiences in handling the tension of the two through a constitution, we 
should treat separation of church and state all the more seriously. 
 
III.  Freedom of religion and ethnic coordination 
 
In the political administration of a multiethnic country, freedom of religion 
needs the protection from rule of law, and religious issues often intersect 
with and infiltrate ethnic issues, creating a more complicated policy 
environment and tasks for administrators. 
 
(1)  Freedom of religion promotes social harmony 
 
Professor Durham emphasized that one of the effective measures to solve 
issues in ethnic harmony is to let every religious sect or group have a sense 
of safety, and that this sense of safety comes from the respect and 
protection of religious belief by the state.  Therefore, only when the state 
treats religious groups in a more tolerant, more understanding and 
respectful manner can various ethnic groups live in harmony. 
 
Geditai, professor of Humboldt University of Germany, former judge of 
the Federal Constitutional Court and the famous constitutionalist scholar, 
pointed out that the issues of freedom of ethnic harmony also exist in 
Germany.  When Germany handles this problem, its overall line of 
reasoning can be summarized in two aspects: on the one hand, it tries to 
fully utilize the Basic Law in protecting freedom of religion and fully 
promote the pluralism of religion; on the other hand, it tries its best to 
reduce the government‘s intervention in religious affairs. 
 
Judge Wallace thinks that a free religious system can promote social 
harmony for three reasons: first, freedom of religion establishes a 
complicated network of social tolerance that covers the entire society;  
second, freedom of religion may support the moral framework which is the 
basis for implementing law and build the ―faith‖ in law instead of fears in 
law; third, freedom of religion provides pluralism of choices in beliefs and 
the possibility in self-determination, thus expanding the psychological and 
system space for social dialogs instead of conflicts.  From the perspective of 
judicial practice, Judge Wallace also proposed and commented on public 
rituals, government regulations and church taxation that involve freedom of 
religion. 
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From the perspective of the relationship between culture and rule of law, 
Professor He Qimin gave her views.  She thinks that in a social 
environment with traditional ways of production, the relationship between 
religious culture and ethnic groups and the harmonies between ethnic 
groups themselves were mainly coordinated through the natural 
environment, connections between means of livelihood and other channels.  
The rapidly changing modern way of social life has deconstructed the 
original ―natural‖ system of adjustment and the original singular culture 
coordination system has become social groups seeking multiple interests, 
causing needs for ―rigidity‖ in the course of coordination and the calls for 
rule of law.  While we admit the inevitability of the social development, we 
must pay full attention to the value of the traditional coordination system 
and to the ―rigidity‖ management in the sense of social system. 
 
Professor Dao Hedi thinks that the issue of managing freedom of religion is 
not only an issue of rule of law, but also an issue of security and security 
must be taken into consideration.  For example, in America, Muslims may 
apply to build a mosque but then use it for terrorist attacks.  As to how the 
government should handle such an issue, Professor Dao Hedi gave his 
analyses from the perspectives of America‘s concept on rule of law and 
harmony through self identity. 
 
(2) Protection of ethnic harmony through a system 
 
Attendants of the seminar enthusiastically gave their speeches on the 
achievements and issues that popped up in ―system protection‖ for ethnic 
groups in representative countries and regions. 
 
Professor Robes talked about the Islam issue in Europe.  He thinks it is a 
historical problem that has reemerged, posing a new challenge to Europe‘s 
political society.  Professor Robes listed several issues of protection of 
religious freedom for Islam in various regions of Europe and the system 
modules, presenting various manners of adoption of Islam in European 
countries of various religious sects.  Finally, he proposed the issue of 
systematization of Islam in European countries and giving Islamic laws 
judicial standing. 
 
The topic of Dr. Ma Xiaohua‘s speech was the governance mode in the 
rural areas inhabited by ethnic Huis.  He started his discussion with the 
relationship between the village‘s political elites and the mosque in County 
G.  The Ph.D. candidate Ma Xiaohua discussed in details the inner 
organizational structure of the mosque and the operational rules in the 
administration of the mosque in which the village‘s political elites got 
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involved in various roles and the subsequent effects of the administration, 
demonstrating the roles, responsibilities and cooperation of political and 
religious elites in the grass-roots administration in a rural area inhabited by 
ethnic Huis. 
 
Ph.D. candidate Cheng Mai gave his opinions on religious conflicts of 
ethnic groups and religious politics in Nigeria.  From a historical 
perspective, he showed the history of the establishment of Nigeria and the 
history of conflicts between the ethnic groups.  From the point of view of 
federalism and the system of the government‘s measures, he demonstrated 
the causes in the system that worsened the political situation in the ethnic 
groups in the country.  He also gave his suggestions on general law and 
policies in an attempt to solve religious and political issues during the 
transitional period to democracy. 
 
Tian Feilong gave his opinions on the governance mode on ethnic groups 
in Switzerland.  He thinks ethnic politics and self-identification with the 
state are the important parts of administrative skills of a large modern 
nation.  The theory of ―national self-determination‖ and the framework of 
―nation state‖ poses a great challenge in both theory and system to the 
solution of this issue.  The traditional governance theory tilted toward 
―ethnic self-determination‖ and ―ethnic privileges‖ but its effects were 
limited.  The governance mode on ethnic groups in Switzerland is based on 
the citizen federalist mode of ―constitutional patriotism‖ instead of ―ethnic 
federalism.‖  The core of Switzerland‘s experiences in governance of ethnic 
groups is adhering to the political priority of ―citizenship.‖  Among these, 
the ―orderly direct democracy,‖ ―strict constitutional equality,‖ ―political 
culture of de-ethnicization‖ and ―separation of church and state and 
freedom of religion‖ are important concepts that one can borrow in 
considering ethnic administration in a big country. 
 
Li Zhiqiang discussed the evolution of Australia‘s policies on aboriginal 
inhabitants.  He started his discussion by legal analysis of precedents on 
land rights of the aboriginal inhabitants.  Li Zhiqiang studied the history of 
precedents on the land rights of Australian aboriginal inhabitants and drew 
a path of evolution in aboriginal policies from extermination, assimilation to 
plural coexistence, with the emphasis on the analysis of the landmark Mabo 
Case (1982). 
 
The subject of Dr. Wan Ying‘s speech is the constitutional analysis on the 
formation of linguistic-based states in India.  She thinks this practice has the 
following constitutional implications:  First, the formation of states on the 
basis of linguistic groups in India is a process India went through in its 
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efforts to seek the correct path to constitutional development based on the 
constitutional experiences of other countries; second, the essence of 
formation of states according to linguistic groups is that the people in 
various linguistic groups in India want to gain local self-rule, free democracy, 
practical and effective participation in the political administration of the 
state, and equal rights in the state‘s political life; third, the formation of 
states based on linguistic groups in India is an issue of whether or not it has 
really implemented the system of federation under the constitutional 
government according to the arrangement of the structure of rights. 
 
IV.  Summary 
  
Freedom of religion and ethnic harmony are not issues characteristic of 
only China.  Instead, they are social issues that exist throughout the world.  
Other countries have more mature experiences and China can learn from 
them in its efforts to solve its own problems.  In the final roundtable dialog 
of the seminar, Professor Zhang Qianfan did the following summaries on 
the three aspects of freedom of religion, separation of church and state, and 
religious rule of law: 
 
Regarding freedom of religion, the history of China and other countries has 
shown that faith is not only the inner need in human existence, it is also the 
indispensable source and force that maintain and enhance the social 
morality.  As part of faith, religious belief is not a negative factor in the 
society, let alone a monster that threatens the government‘s rule and the 
social stability.  Instead, it is an important force that promotes social 
harmony.  On the contrary, if a religious group shows resentment and 
commits acts of resistance against the government, it is most often a result 
of the government‘s improper suppression and restriction on the religious 
group.  For example, the US federal government improperly handled its 
conflict with Branch Davidians in Waco, Texas.  It not only directly caused 
the incident of explosions and bloodshed, but extremists also bombed a 
government building in Oklahoma two years later, causing 165 deaths.  
Therefore, whether or not a country can effectively guarantee religious 
freedom not only shows the degree of civilization of this country, but also 
relates to the harmony, stability and long-term peace of this country. 
 
It is unequivocally specified in the Chinese Constitution that China is a 
country with freedom of religion, something the Chinese government has 
also publicly emphasized.  Article 36 of the 1982 constitution states: 
"Citizens of the People's Republic of China have the freedom of religious 
belief.  No state organs, social organizations or individuals may compel 
citizens to believe in, or not to believe in, any religion; nor may they 
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discriminate against citizens who believe in, or do not believe in, any 
religion."   
 
1.  Freedom of religious belief means the legitimacy of all religious beliefs 
should be recognized.  In a country of religious rule of law, the government 
should not recognize some religions based on its own interpretation and 
judgment of the religions and refuse to recognize other religions.  Religious 
registration is only a process of filing and the government should not 
conduct an examination as to substance during the registration, let alone 
make value judgments on the religion according to its own subjective 
standards. 
 
2. Religious rule of law requires strict distinction between religious belief 
and religious acts.  Acts of violation of law by some religious believers do 
not support the deduction that the entire religious belief is harmful to the 
society.  In a country with religious rule of law, the secular law only 
punishes the acts that are harmful to the society.  It does not matter 
whether the acts are inspired by religious beliefs or not; the secular law does 
not rule on the legitimacy of the belief itself.  The great majority of crimes 
inspired by religious beliefs can be effectively handled and prevented within 
the ordinary framework for criminal law and they don‘t have to get involved 
in the belief itself.  Only when the doctrines of a particular sect directly 
advocate or instigate crimes and put these doctrines into action, resulting in 
widespread crimes committed by the religious followers can this particular 
religion be concluded as a cult or sect and only then can it be disqualified as 
a religious group.  In fact, the concept of ―cult‖ as we know it does not 
really exist in Europe or America.  Even if they exist, the legal 
consequences arising from it are not as serious as we imagine.  For example, 
the sentence delivered by Superior Court of Japan on the subway poisonous 
gas case canceled the legal person qualifications of Japanese Aum 
Doomsday as a religious organization.  However, as a religion, it can still 
continue to hold its activities.  Some of the members founded a new 
organization with other religious names.  On the other hand, France has 
prepared a list of potentially dangerous sects and the police may monitor 
the activities of some of the believers.  However, so far no ―cults‖ have 
been prosecuted or punished because of this. 
 
As the characterization of ―cult‖ basically means complete deprivation of 
the freedom of religious activities, the legal procedure for this should be as 
cautious as possible to prevent the government from abusing its public 
power.  Before the characterization, the government has the obligation to 
publish to the entire society the original text of all the doctrines of this 
particular religious sect and use convincing evidence to indicate the nature, 
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quantity and severity of the believers‘ violation of the law.  Even if a 
particular religious sect is confirmed as a ―cult‖ that engages in criminal 
activities, it is still necessary to follow the principle of proportion and 
distinguish the true dangerous elements from the rest of the crowd so as 
not to use any unnecessary force. 
 
3.  Freedom of religious belief means any citizen, regardless of his or her 
political status or party affiliation, has the right to publicly express his belief 
in a religion.  A country with religious rule of law does not restrict members 
of any party or public employees from believing in a religion, nor does it 
prohibit believers of any religious sect from becoming public employees or 
members of any party.  Otherwise, it would be regarded as a compulsion 
and discrimination against religious citizens. 
 
4. Freedom of religious belief means all religions have the right to choose 
and build their own sites for religious activities.  In a country with religious 
rule of law, as long as a proposed site for religious activities fits in the 
planning for land use, the government then has the obligation to approve 
the construction of such a site, instead of conducting an examination as to 
substance on the application for the construction of the site for religious 
activities based on the content of the religious activities.  Otherwise, it 
should be regarded as restriction on and discrimination against religious 
activities.  An examination as to substance on the site of religious activities 
is a serious deprivation of freedom of religion and will artificially cause 
―illegalization‖ of otherwise normal religious activities.  The believers would 
go underground and it would cause social resistance arising from such an 
action.  All this would in turn seriously affect social stability and harmony.  
In a country under religious rule of law, sites for religious activities are 
treated like any site for activities of ordinary organizations and there is no 
administrative mode of requirements of special approval and monitoring 
that is clearly discriminative. 
 
5. On the issue of separation of church and state, the Chinese government 
has always claimed that China is a country with separation of church and 
state.  Though it is not clearly stated in the 1982 constitution that specifies 
separation of church and state, separation of church and state is a basic 
principle that the ruling party and government has publicly announced on 
many occasions.  It is stated in Article 36 of the Chinese constitution: ―No 
state organs, social organizations or individuals may compel citizens to 
believe in, or not to believe in, any religion; nor may they discriminate 
against citizens who believe in, or do not believe in, any religion.‖ This 
means the state or individuals may not get involved in religious affairs either 
in positive or negative ways.  Even if the government does something good 
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for a religion, it will constitute discrimination against citizens who do not 
believe in this religion. 
 
6. Experiences in countries with religious rule of law have shown that the 
constitutional principle of separation of church and state requires that the 
government not interfere in religious affairs.   Therefore, there is no need to 
have agencies in charge of administration of religious affairs, including 
religious associations and other organizations with government background.   
Establishment of these organizations not only violates the principles of 
separation of church and state, it also violates the freedom of religious 
belief.  Religious rule of law means cancellation of these administrative 
organizations to achieve the complete separation of church and state and 
de-administration of religion. 
 
7. Separation of church and state means religion is fully independent in its 
sites, activities, funds, etc.  The government should not use public finance 
to support or suppress any religion nor use religion as a tool to seek 
political or economic interests.  A state under religious rule of law does not 
get involved in the construction of any religious sites or development of 
tourist projects in the name of religion.  The government should not 
provide financial subsidies to any religious organizations. 
 
8. As religious education is an indispensable part of freedom of religious 
belief, a state of religious rule of law should allow religious organizations to 
engage in religious education on its own.  In the public basic education 
system, religion is one of the optional subjects in the general education.  In 
the arena of public services, a country under religious rule of law allows 
religious organizations to run schools on their own.  Diplomas issued by 
these schools that meet the state qualifications will be recognized by the 
state just like those diplomas issued by public schools. 
 
9. Regarding religious rule of law and ethnic harmony, freedom of religion 
and separation of church and state is conducive to the reduction of 
conflicts between the state and religion.  They promote the prosperity and 
development of religious belief, improvement of social morality and 
stability and harmony between ethnic groups so as to maintain the long and 
peaceful rule of the state.  As people of ethnic minorities generally have 
their own religious beliefs and cultures, only by truly respecting their 
freedom of religious belief can we build a harmonious ethnic relationship. 
 
10.  Freedom of religion and ethnic harmony need the protection of a well-
developed legal system.   To prevent public power from abusing and 
violating freedom of religious belief and harming the ethnic relationships, to 
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reduce factors of rule by men, and to realize rule of law in religion, it is 
necessary to enact a law on protection of religious beliefs and provide an 
effective relief to abuse of rights. 
 
11. A country under religious rule of law fully protects the property rights 
and economic rights of religious organizations.  Not only are the properties 
of churches or temples equally protected by the constitution, the law of 
property and property rights, but income from charity donations generally 
enjoy tax exemption under the state law. 
 
12. Experiences from countries under religious rule of law have shown that 
a harmonious religious and ethnic relationship is built on mutual respect, 
exchanges and understanding.  Barriers and misunderstanding between 
religions and ethnic groups are an important source of social conflicts.  Any 
religion or ethnic group has the right to use this freedom to fully express its 
views and claims and conduct free dialogue and exchange with other ethnic 
groups.  If the government controls and restricts freedom of speech and 
freedom of press in this field or even distorts truth in its reports, it can only 
deepen the estrangement, confrontation and hatred between different 
religions and ethnic groups.  A country with religious rule of law has the 
obligation to maintain objective neutrality and allow freedom of speech and 
freedom of press and also to actively promote free dialogue between 
various religious or ethnic groups. 
 
 
 
 
 
 
 
 
 
 
 
 
 
This article is reproduced from 2010 Issue 6 of “Journal of National Prosecutors 
College.”  
 
It has been edited by ChinaAid Assn. to correct certain grammatical errors, apparent 
errors in translation, etc. but great care has been taken to preserve its substance and the 
ideas expressed by the seminar participants. 
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Notification of Penalties on Du Xianping and Zhao Ximei  
 
The decision statement from Zaoyang Ethnic and Religious Affairs Bureau of Hubei 
province for the penalty claims that the two people have violated the “Regulation on 
Religious Affairs” by establishing a venue for religious activities without proper approval 
and by engaging in illegal religious activities.  
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Between God and Caesar – A Look at the Relationship 
between Church and State from the Perspective of the 
German Churches 
 
By Jie Yu  
 
For we had been struck by a harsh truth: in Auschwitz all the Jews were victims, all the 
killers were Christians.…How is one to explain that neither Hitler nor Himmler was 
ever excommunicated by the church? That Prius XII never thought it necessary, not to 
say indispensable, to condemn Auschwitz or Treblinka? That among the S.S. a large 
proportion were believers who remained faithful to their Christian ties to the end?   That 
there were killers who went to confession between massacres? And that they all came from 
Christian families and had received a Christian education? 
 
An excerpt from “A Jew Today” by Elie Wiesel 
 
A statue of Jesus without arms 
  
We were invited to have lunch in a restaurant near the Gendarme Market 
Square in Berlin with Dr. Volker Faigle, spokesman of the Association of 
Protestant Churches. 
 
Dr. Faigle is about 50 in age and a mere look at him will show him to be an 
experienced person who is excellent at communication.  He is a pastor and 
is well versed in the history of German churches.  First of all, he introduced 
himself through his own experiences.  He once served as a chief priest in a 
Lutheran church in Bavaria.  Then, he went to America and the UK to 
study theology.  After that, he worked as a missionary in Kenya in Africa.  
Faigle told me that during this time in Africa, he lived with the local 
peasants and founded a new church.  After he finished his missionary work 
and came back to the headquarters of the Association of Protestant 
Churches in Berlin, he served as a liaison officer between the association 
and the churches in Africa.  Six years ago, Faigle was appointed as ―foreign 
minister‖ and ―spokesman‖ of the Association of Protestant Churches and 
is in charge of the relationship between the churches on the one hand and 
the government and constitutional institutions on the other and the 
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relationship between Protestant churches in Germany and the churches in 
other countries. 
 
First of all, I asked Dr. Faigle about the current status of religious beliefs of 
the Germans.  According to him, Germany has now a population of 80 
million.  Among these, 26 million are Protestants and another 26 million are 
Catholics.  The numbers of the Protestants and the Catholics are about the 
same.  There are about 3.5 million Muslims.  As the birthplace of the 
Reformation, Protestantism and Catholicism have been for a long time 
confronting each other.  There has been some improvement in their 
relationship only in the past 20 years.  The two sides have engaged in 
effective cooperation in charities and social work. 
 
―Then, has the number of believers in German churches been rising or 
declining in recent years?‖ I asked. 
 
Dr. Faigle answered that what is upsetting is the number of believers in 
Germany has been declining, especially among the young people.  Very few 
of them go to church.  The influence of the church on public life and 
personal life shows a tendency of decline.  The most serious problem facing 
the German churches is this: in an era in which capitalism is highly 
developed and relativism is the mainstream ideology, how can we make the 
Gospel touch man‘s spiritual world once again?  When people give priority 
to their sense of self-worth built on their own virtues and abilities, how can 
we make people believe that these values are easily breakable and that 
instead the true faith built on solid rocks is the ―justification by faith.‖  It is 
very hard for the churches to re-occupy the center of the social life as it did 
in the medieval times, but the churches must provide the spiritual assistance 
that no other institutions can replace to people when it is needed. 
 
Nowadays, the issues concerning the relationship between church and state 
in Germany is still a ―highly sensitive‖ topic.  I asked him, ―In present day 
Germany, how does the church tackle its relationship with the state?‖ 
 
After muttering to himself for a while, Dr. Faigle said, ―Let me answer your 
question in this way: I think the most important thing is to evaluate our 
differences within the framework of the Constitution.  Nowadays, the 
relationship between the German church and the government is handled in 
accordance with the provisions in Germany‘s Basic Law.  Article 4 of the 
Basic Law states: ‗Freedom of faith and of conscience, and freedom to 
profess a religious or philosophical creed, shall be inviolable. … The 
undisturbed practice of religion shall be guaranteed.‘  Germany practices the 
principle of separation of church and state, but the relationship between 
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church and state in Germany is more complicated than that of other 
countries.‖ 
 
According to my knowledge, the German government levies religious taxes 
for the churches and then distributes this amount to churches, including the 
salaries of the clergymen.  In such a way, the status of the clergymen is 
much like that of public servants in Germany.  Though Dr. Faigle 
emphasized that the function of the government is only ―levying the taxes 
for the churches,‖ I always feel it is an intervention in the church‘s affairs 
by the government or the church‘s dependence on government work.  To 
me, it is too much of a dependence and that the church should keep more 
distance from the government.  However, this is determined by the 
historical tradition of the development of the German churches.   
 
The Reformation advocated by Martin Luther was too dependent on the 
forces of German feudal lords.  ―The premises of Luther‘s theology made it 
necessary for him to attack the jurisdiction of the Church and safeguard 
accordingly the secular authorities so as to fill in the power vacuum left by 
the former.‖1  When Luther opposed the Vatican, he did not instill truth 
directly into the hearts and souls of the masses who were eager for 
righteousness.  Instead, he depended on the forces of the feudal lords with 
which he won quick victories. In this tactic lay the hidden drawback of the 
church later coming into the control of secular power. Because of the 
optimism held by this belief, it seems to lack profound understanding of the 
habit in the political system of abusing its power.2  From then on, there has 
always been more intervention in church‘s affairs in Germany by the secular 
power than in other Western countries. 
 
During our conversation, Dr. Faigle made a special mention of the fact that 
he has never been to China and he hopes he will have an opportunity to 
visit China as soon .as there is an opportunity, so that he can have contact 
with the Chinese government and the house churches there.  He said he 
would candidly tell the Chinese government of Germany‘s experiences and 
lessons in handling the relationship between church and state.  In doing this, 
he doesn‘t mean to demand that China transplant Germany‘s mode.  
Instead, he just wants the Chinese to learn what the situation is in Germany 
so as to promote China‘s own development in this area.  He emphasizes 
that the first thing to do is to awaken the people‘s concern for the freedom 

                                                            
1 Quentin Skinner: The Foundations of Modern Political Thought:  Volume II: The 
Age of Reformation.  The Commercial Press.  1st Edition, 2002.  Page 21. 
2 Georg G. Iggers: The German Conception of History.  2006 Yilin Publishing 
House. 1st Edition, 2006.  Page 12. 
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of religion and make people understand that the freedom of religion is a 
core part of human rights.  A country that cannot protect the freedom of 
religion must be a country in which the status of human rights is very poor.  
I answered that the Chinese still lack understanding in the freedom of 
religion and that even those intellectuals who pursue human rights and 
freedom also place the freedom of religion at the bottom of human rights; 
and it seems to them that freedom of religion is dispensable.  In fact, 
freedom of religion is the core content of human rights and is even the 
foundation for other rights.  The Asian Human Rights Charter promulgated 
in Kwangju, South Korea in 1998 states: "The freedom of religion and 
conscience is particularly important in Asia where most people are deeply 
religious. Religion is a source of comfort and solace in the midst of poverty 
and oppression. Many find their primary identity in religion. However 
religious fundamentalism is also a cause of divisions and conflict. Religious 
tolerance is essential for the enjoyment of the right of conscience of others, 
which includes the right to change one's belief."1  Such a statement bears 
the imprint of secular liberalism.  Most Chinese people are not capable of 
an understanding of the idea even at this level. 
 
After the meal, Mr. Faigle gave us a tour of the building that houses the 
Association of Protestant Churches.  It is said the Gendarme Market Square 
is the most beautiful one in Berlin.  In the square, there is a theater where 
they perform exclusively classic dramas and two famous sister churches, the 
French Cathedral and the German Cathedral.  The French Cathedral was 
built by the French Huguenots who came to Germany as exiles.  There is a 
Huguenot Museum in the square that is open to the public.  The pity was 
that we couldn‘t visit it because we didn‘t have enough time.  Dr. Faigle 
told us that the headquarters of the Association of Protestant Churches is 
located in the vicinity of the cluster of buildings for the government, the 
parliament and the court.  The purpose for this is it enables the association 
to communicate with these secular institutions in a timely manner so that 
they can discuss current affairs and enables it to give the voice of the 
church on public issues as soon as possible.  In a conference room on the 
second floor, a group of pastors of the association were having a meeting 
on a bill on abortion.  Dr. Faigle said the church should not be like the 
monasteries in the Middle Ages that ―marginalized themselves.‖  Instead, 
the church should demonstrate its faith in every aspect of the social life. 
 
The biggest difference between this huge office building and an ordinary 
office building is that there is a chapel in it that accommodates about 100 

                                                            
1  Asian Human Rights Charter, printed by Hong Kong Asian Human Rights 

Commission。 
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people.  It is exclusively for the use of the pastors and employees who work 
at the headquarters.  They can come here at any time to pray.   At the altar 
in the center of the chapel is a small statue of Jesus nailed on the cross.  
This statue is very different in shape from the ones we see in ordinary 
churches: the Jesus on this cross does not have arms!  I once saw in the 
Chapel of Reconciliation a statue of Jesus whose one arm is nailed on the 
cross and whose other arm points under toward the floor.  Pastor Aisher of 
the Chapel of Reconciliation told us that the other arm of Jesus points to 
humanity to show His deep involvement in this world until He was nailed 
on the cross.  Jesus has not forgotten those people who are insulted, 
persecuted and slaughtered.  Why does the Jesus here lack both arms?  This 
is earth-astounding original creativity in art.  If it were in the Middle Ages, 
the sculptor would be tried by the Inquisitors. 
  
Maybe the artist tries to show that in those dark days, the church failed to 
become the arm of Jesus and failed to join the ministry of Jesus‘ efforts in 
redeeming the humanity.  Christians turned their back on this world and 
failed to stand together on the side of those who were slaughtered in the 
concentration camps.  Interpreted in this light, the intention of this statue is 
denunciation as well as a call for vigilance. 
  
What is ―Germanic Christianity?‖  
 
Dr. Faigle pointed out that the behavior of the churches during the Nazi era 
is the most shameful chapter in the history of the German churches.  After 
the Nazis came to power, they launched a full-scale persecution, 
suppression and reformation of the churches in three aspects.  What they 
needed was an obedient ―Christianity of the Germanic people.‖  It was a 
huge, carefully-designed and wildly audacious plan, and they won great 
success. 
 
First of all, the Nazis were committed to enlisting the church into their all-
inclusive state system and turning Christianity into a ―state religion‖ that 
obeyed and supported the Nazis.  Speeches by Hitler and his assistants that 
vilify Christianity were seldom delivered in public.  In public, Hitler played a 
role of ―Protector of the Church.‖  First of all, he made his henchman 
Ludwig Mueller his ―Reich Bishop.‖  When Mueller failed to control the 
churches according to his intentions, Hitler then appointed Hanns Kerrl as 
his minister of the newly founded office of Ecclesiastical Affairs.  This 
hard-core Nazi, who used to be the minister of justice in Prussia, took the 
Führer‘s order and then took every possible measure to contain the 
opposition forces of the church and declared that ―positive Christianity is 
national socialism.‖  The Nazis wiped out all other political parties, the 
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unions and various non-government organizations, so that the Nazi‘s party 
state system became the only one upon whom the people could depend.  
Once someone left such a system, the person would become a helpless 
individual and was unable to organize into a strong force.  The Nazis could 
not tolerate the Church to exist as an independent social system – as long as 
there is an independent social system, it could be a potential opposition 
force. 
 
It is said in the Bible that what belongs to Caesar goes to Caesar and what 
belongs to God goes to God.  The dualist differentiation between God‘s 
belongings and Caesar‘s belongings is the core of the Christian political 
philosophy.1  Yet, the Nazis wanted God‘s belongings to go to them.  ―In 
the totalitarian era, Caesar wanted the things that did not belong to him 
according to traditional rights to be subordinate to him.  According to the 
Nazis‘ doctrines, the state religion is above all other sects and is 
independent of all religious doctrines.  According to this theory, the 
Christian Church should doubtlessly accept the authority of the Party and 
the state.2  The Nazis even wanted to intervene in the affairs concerning 
people‘s souls.  What the Nazis needed was not only the common people‘s 
lukewarm support, but also their diehard loyalty.  A person who is pursuing 
freedom and equality in soul cannot at the same time accept the values of 
the Nazis.  To turn people into loyal Nazis, they had to turn the churches 
into gears in the state apparatus and turn the church leaders into 
government officials.  As for Hitler himself, he wanted not only to be the 
Führer of all the German people, but he also wanted to replace Jesus Christ 
and become the Führer of the churches. 
 
Secondly, the Nazi regime lured the common people into abandoning the 
traditional Christian lifestyle and replacing it with the new Nazi lifestyle.  
During those years, 92% of the Germans believed in Catholicism and 
Protestantism, and religious life was indispensable in people‘s daily life.  As 
a part of their work to subvert Christianity, Nazi fanatics encouraged people 
to get rid of Christian influence in weddings and funerals and they 
abolished the Christian calendar and Christian holidays.  Starting from 1938, 
schools were no longer allowed to stage hymns or Nativity plays.  The word 
―Christmas‖ was replaced by ―Christmas Season.‖  Goebbels had another 
more covert and more insidious trick---Every Sunday morning when people 
went for the worship service, he would make the radio stations play the 

                                                            
1 Cong Riyun: Between God and Caesar:  Christian Dualistic Political Outlook and 
Modern Liberalism.  San Lian Publishing House, 1st Edition, 2003. Page 301. 
2 Walter Laquer: Fascism: Past, Present, Future.  Beijing Publishing House.  1st 
Edition, 2000.  Page 56. 
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most beautiful German music and the select poems to divert people from 
the worship services.1  Because of this, many music and poem lovers stayed 
at home.  These efforts to sabotage the psychological bond between 
Christianity and the German people were very successful.  The Nazi regime 
was founded in mass movements and they certainly knew how to ―move‖ 
the masses and how to control the masses within their corral. 
 
Before they came to power, the Nazis had already founded many 
organizations that attracted young adolescents and let these children actively 
join them so that they no longer went to the churches.  The Nazis had long 
gotten themselves familiar with this tactic: only by controlling the mind of 
the young generation could they control the future of Germany.  As for 
how to resist the temptations of the Nazis on the young people, the 
churches not only failed to fully prepare for it, they also lacked the 
resources to counter the Nazis and they didn‘t know the way to 
communicate with the young people.  Helplessly, they saw the young 
children leave the churches one by one and walk proud and confident into 
Nazi‘s youth organizations.  The young boys and girls of Hitler‘s Youth 
formed their world outlook through evening parties. Even textbooks used 
in schools became their political tools.  One math problem goes like this: 
―It costs 6 million Reichsmarks to build a lunatic asylum.  If 15,000 
Reichsmarks is needed to build one room, how many rooms are there in the 
lunatic asylum?‖  In doing this math problem, the students found the 
patients would waste a huge fortune of the state and would automatically 
accept the Nazis‘ plans to exterminate these handicapped ―undesirables.‖  
Just as stipulated in the 1935 ―Teachers‘ Handbook,‖ the education in math 
was meant to take as its responsibility ―education in state politics.‖  The 
Nazis also founded a number of elite schools, such as Adolf-Hitler-School, 
National Political Academy and National Socialist Reich Schools to train 
their successors.  ―When they are still children, they should go through 
ordeals and receive strict training in the army.  Besides gaining knowledge in 
classrooms, their main purpose should be receiving education in world 
outlook. They should be like political fighters and ―believe, obey and fight.‖  
Hitler‘s students were often a part of the fanaticism.  Only one out of every 
two of them lived through that era. 2   Through these efforts, an entire 
generation of Germans left the churches and lost their faith.  ―Undoubtedly, 

                                                            
1 Friedrich Meinecke: The German Catastrophe: Contemplations and Recollections.  
San Lian Publishing House.  1st Edition, 2002. Page 177. 
2  Guido Knopp:  Hitler‘s Children. People's Literature Publishing House. 1st 
Edition, 2006.  Page 4. 
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the long-term goal of the Nazis was not only to destroy the church, but to 
destroy also the Christian belief in every sense of the word.‖1   
 
Thirdly, the Nazi regime instituted a few ―drastic reforms‖ on Christianity 
in an attempt to create the ―Germanic Christianity‖ subordinate to their 
racist ideology – only such a ―positive Christianity‖ could have a place in 
the Third Reich.  Out of 25 programs of the Nazi party, there were 
portions that discussed religious beliefs.  One provision states, ―All religious 
sects within our country enjoy freedom on condition that they don‘t pose a 
danger to the moral feelings of the German nation.  The party sanctions 
positive Christian faith.‖  The wording here is very thought-provoking.  
They promised freedom of religion with a special condition, i.e. it must not 
endanger the ―moral feelings‖ of the German people.  
 
The implication is that, no matter what the religious belief was, if it was not 
in line with the Nazi ideology it would not be protected.  The Nazis also 
claimed that they sanctioned ―positive Christianity.‖  What then is ―positive 
Christianity?‖  In various movements inspired by racism, two religious 
branches reached dominant positions in Germany before WWI.  One is 
―Germanic‖ Christianity that had rid itself of ―Jewish‖ or ―Roman‖ 
attributes and the other is the Neo-paganism that emphasizes worship of 
the sun and nature.  These two religions intermixed with each other.  As a 
result, in the new German Christianity, Jesus was transformed into an 
Aryan who firmly held a sword instead of wearing a crown of thorns. 2  
After the rise of the Nazis, these two religious sects all the more 
aggressively chipped away at the territories of orthodox beliefs. 
 
Neither the Protestant Church nor the Catholic Church was able to 
withstand the assaults of the Nazis.  Many Protestants fully supported 
actions of the so-called ―restoring the national dignity.‖  Among them, 
some people who called themselves ―Germanic Christians‖ participated in 
the violent actions of the Nazis and were known as the ―Church‘s Storm 
troopers.‖ 3   In the Catholic Church, the German Catholic Church was 
originally loyal to the Pope. Then, all of a sudden, the Church swore 
allegiance to Hitler and declared that it was for the purpose of safeguarding 
―national interests.‖  

                                                            
1 Walter Laquer: Fascism: Past, Present, Future.  Beijing Publishing House.  1st 
Edition, 2000.  Page 56. 
2 Klaus P. Fischer: Nazi Germany: A New History Volume II.  Jiangsu People‘s 
Publishing House.  1St Edition, 2005.  Page 460. 
3 Dick Geary: Hitler and Nazism.   Shanghai Translation Publishing House.  1st 
Edition, 2003.  Pages 106-107. 
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Therefore, the most despicable chapter in the history of German churches 
was unfurled - Bishop Marahrens of Hanover declared in a public statement, 
―The national socialist ideas of life are a national and political doctrine that 
determine and demonstrate the characteristics of Germans.  Germanic 
Christians have the obligation to abide by them.‖  Dr. Faigle thinks that the 
German churches must face their history squarely and must repent publicly.  
Concealment is committing the same crime for the second time. 
 
When we talked about this, I told Dr. Faigle that once the church is 
controlled by the government, it loses its fellowship with God and 
degenerates into a secular political organization.  After the Chinese 
Communist Party established its political power, the authorities supported 
and founded a so-called ―Three-Self Patriotic Movement‖ organization.  
This ―imperial church‖ worshipped the Party more than God and it is 
playing a role similar to the ―Germanic Church‖ during the Nazi period.  
The authorities hope they can control the churches with this, but most 
Chinese Christians choose to gather in house churches, dashing the wishful 
plan of the authorities.  On the other hand, the lesson that the German 
churches were not able to resist nationalism is still a revelation to the 
Chinese churches of today.  
 
Nowadays, nationalistic sentiment in China is surging forward and this is 
the result of the authorities‘ encouragement and incitement.  God‘s 
righteousness and love are bestowed on people all over the world and the 
Christian faith should be the ―antidote‖ for nationalism.  However, the 
forces of truth contained in the Christian faith have not demonstrated 
themselves either inside or outside the Chinese churches.   We should 
realize that Christian faith is a universal faith and the true Christian faith 
absolutely cannot be enjoyed exclusively by a certain country or certain 
nation.  It belongs to all of humanity. 
 
Dr. Faigle replied that he understands very well my worries and that he will 
tell more German churches about the truth of China‘s Three-Self Patriotic 
Movement.  He analyzed the status of belief of the so-called ―Germanic 
Christians‖ and said that those ―positive Christians‖ were concurrently Nazi 
party members and worshippers of Hitler.  They didn‘t feel there was a 
conflict between the two.  ―To the national socialists, Hitler was obviously a 
messenger sent by God to earth to save Germany.  An enthusiastic 
worshipper expressed his ideas in this way: ―Jesus Christ has been sent to us 
in the form of Hitler.‖1  This is the greatest blasphemy to the faith. 

                                                            
1 Klaus P. Fischer: Nazi Germany: A New History (Volume II). Jiangsu People's 
Publishing House.  1st Edition, 2005.  Page 463. 
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Hitler’s belief, anti-Semite supporters and boycotters 
 
Dr. Faigle thinks that between the two faiths of ―God‖ and ―Hitler,‖ one of 
them must be false because the two are antagonistic to each other in 
essence.  To those Nazi party members who killed people without 
hesitation, their faith in God was doubtless false, or we could say their faith 
in God had long been overtaken by the Nazi ideology. 
 
Well, what then was Hitler’s own true faith? 
 
Hitler grew up in a Catholic family.  His mother was a devout believer and 
often took her children to the church for Sunday services.  After Hitler 
reached adulthood, he did not publicly deny his status as a believer.  
However, the truth is that he was a religious nihilist, and deep inside his 
heart was his intense hatred for the Christian faith.  While Nietzsche was 
only opposed to the systemized church instead of wanting to overthrow the 
Christian faith altogether, and while he still had some awe for Jesus Himself, 
Hitler not only opposed the church as an organized system,  he was also 
hostile to Jesus Himself because the love and justice advocated by Jesus was 
just a formidable foe to Nazi ideology. Hitler regarded Christianity as ―a 
factor in systematically cultivating human failures‖ and a ―scourge that 
invades our important organs.‖ He blatantly declared, ―One day in the 
future, we will be in such a position where only complete fools will stand 
on pulpits giving sermons to old ladies.‖   Compared with Catholics, Hitler 
especially despised the Protestants who for a long time flirted with secular 
powers. ―They are trivial small potatoes and they are as obedient as lap dogs.  
When you talk to them, they are so scared that they are awash in sweat.‖1   
 
Hitler invented a special ideology whose foundation was the wanton idea of 
creating a Third Reich inhabited by a people of pure race.  The phrase 
―Third Reich‖ dates back to the ancient time.  In Germany, it is an age-old 
holy concept, though the word ―Reich‖ carries with it both a religious and 
political overtone.  One sentence in the Lutheran Bible uses this word like 
this: ―Your Reich has come.‖2  Hitler gave this phrase a new connotation 
and extension---that is, a country where he replaced God and the Reich 
would have the same destiny as he.  Certainly, in this ―beautiful new world‖ 
designed by Hitler, there is no place for Christianity or Christians.  Like 
Hitler, most Nazi party members had a ―metaphysical hatred‖ for 
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Christianity.  They thought Christianity was derived from the faith of the 
Jews and such a faith was enhanced by the scrooge-like missionaries.  ―The 
Nazi movement is an anti-Catholic reflection pushed by the secular 
ideology in early modern times.  It can only be interpreted as a ―signal that 
the so-called Christian West is so sick that it is beyond help.‖1  Deep in the 
hearts of most of the Nazi leaders, they were atheists and they had already 
lost in their hearts the concept of good and evil and the binding force of 
the moral ethics.  They were a group of people who did not have awe. 
 
Dr. Faigle pointed out that there is no denying that the churches were 
defeated by Hitler.  Jesus Christ regarded the churches as His own body, 
but the churches failed to undertake this responsibility before God.  Instead, 
they even actively participated in Hitler‘s anti-Semitist activities. Anti-
Semitism has always been an unremoved cancer in the body of the German 
churches.  Martin Luther had serious anti-Semitist sentiments which began 
to plague the whole of Europe since the Middle Ages. 
 
While we were talking about this, it reminded me of a strange statue I saw 
outside the Notre Dame Church in the ―Luther City‖ Wittenberg.  The 
statue features a pig sow breastfeeding three of her piglets.  One of its rear 
legs is being dragged by a small man with a sharp-tipped hat.   This is a Jew 
and a pig, a sign of humiliating the Jews.  Such signs began to appear in 
many churches in Luther‘s time. 
 
In 1988, a church where Luther once gave his sermons was completely 
renovated.  At the same time, some young members of the Lutheran church 
believed that they should not let this statue outside the church stand like 
this - Certainly they should not ―completely destroy it.‖  They raised a fund 
and put up a ―warning tablet‖ in front of this statue.2  It is made of four 
square bronze plates and is mounted in the sidewalk with a bronze finger 
holding it slightly above the floor.  There is a poem-like explanation for the 
statue: 
 
Below the Cross 
There is God’s name---solemn and holy 
Before Christians, 
Jews could not utter their voice 
We are already used to this 
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In such an insult which we found normal 
Six million Jews perished 
  
Such a ―warning tablet‖ is only one of several thousand warning tablets in 
Germany.  And this is the first ―warning tablet‖ with which a church 
expresses its repentance in the name of the church for its past participation 
in the anti-Semitist sins.  Such a public repentance is worth appreciating.  In 
that dark age, the churches really consciously and unconsciously became 
part of ―Hitler‘s willing executioners.‖  The churches are supposed to abide 
by the will of God, preach and practice sympathy, cultivate hearts of love, 
mitigate people‘s misery, and denounce sins, brutality and slaughter.  
 
Therefore, the position of the churches is an important touchstone with 
which we can measure the magnitude and range of the genocidal anti-
Semitism.  The mission of the clergymen is to preach love, compassion, 
mercy and morality.  If even they tacitly consented to, sanctioned and 
supported the extermination of Jews from the German society, this all the 
more proves that the genocidal anti-Semitism was ubiquitous in Germany. 
 
Studies on the churches have shown that anti-Semitism successfully made 
the Christian leaders, pastors and ordinary believers abandon the most basic 
values of love and righteousness.  When the US historian Goldhagen was 
doing research on the historical documents of the churches, he was 
surprised to find that when the Nazis were persecuting Jews, of all the 
Protestant bishops, only Bishop Ulm wrote a secret letter to Hitler to 
protest against the persecution.  As for all other bishops, they were 
apathetic both in public and in private.  A bishop by the name of Sasai even 
published a spiteful anti-Semitic pamphlet, openly defending the burning of 
synagogues and large-scale violent actions against the Jews.1  
 
Certainly, not all believers and ordinary Germans accepted the Nazi‘s anti-
Semitic ideas without giving them a thought.  In 1944, Pastor Walter 
Hochstatter secretly printed a thousand flyers protesting the slaughter of 
Jews and sent the flyers to the officers and soldiers in the front lines 
through military mail.  He wrote: ―In the Middle Ages, people already hated 
the Jews.  Today, people‘s hatred for the Jews has reached a climax.  The 
churches must admit this.  Today, millions of slaughtered Jewish men, 
women and children are crying.  The churches must not keep silent.  The 
churches must not say that the solution of the problem of Jews is an affair 
of the state.  The churches must not say that the current punishment of the 
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Jews is because of their sins….Who authorized us to blame everything on 
the Jews?  A Christian should not do such a thing.  A Christian must not 
become an anti-Semite nor a moderate anti-Semite.‖ 1   In the German 
history during the Nazi period, this letter by Hochstatter is a rare glorious 
document because of his thorough opposition to the genocidal anti-
Semitism.  In a hospital in France occupied by Germany, this declaration by 
Pastor Walter Hochstatter and the pure faith behind this declaration was 
like a tiny but inextinguishable light shining in the dark. 
  
The churches as an integrated organization fell on its knees under the 
Nazi‘s oppression.  However, as individuals, Protestants and Catholics 
opposed Nazi‘s genocide in various forms.  There were indeed few people 
who stood out in public and protested.  Yet, there were many Germans 
who protected Jews in secret.  Likewise, such ―silent heroes‖ needed to take 
great risks.  In 2008, the Silent Heroes Memorial Center was inaugurated in 
Berlin that commemorates those individuals who rescued the persecuted 
Jews.  After over half a century, these unknown heroes finally came out to 
receive the honor they deserve. 
 
To attend the inauguration ceremony of the Memorial Center, Raha 
Abraham made a special trip to Berlin from New York.  When she saw her 
own photo in the newly inaugurated museum, she was moved beyond what 
she could describe. The photo is of her in swaddling clothes with her 
parents.  In 1944, their family of three was living in Berlin but they had to 
hide there.  In the photo, a young smiling woman stands at their side.  Her 
name was Maria Nicole.  She was the rescuer of the Abraham family.  Maria 
secretly gave them food and got fake identity papers for them.2 
  
The the Silent Heroes Memorial Center wants to praise those non-
government-sponsored heroes during the Nazi period like Maria Nicole.  
Mario was a devout Catholic.  Her just and heroic deeds truly demonstrated 
a sublime religious sentiment.  Even when the Gestapo interrogated and 
threatened her, she was not moved and didn‘t betray the persecuted.  She 
resisted Nazism in her way.  Though Maria belonged to a tiny minority in 
that era, she was not the only one and was not alone. Johannes Tuchel, 
director of Silent Heroes Memorial Center, said, ―So far, we have on record 
about three thousand people whose names we have on record who silently 
rescued people.  Their number is about the same as the number of the 
people they rescued.  However, the conclusion we have made from 
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investigations of non-government cases of rescue, is that the number of 
people who silently rescued the persecuted is much higher than this.  We 
estimate it to be at least 20,000. 
  
Many witnesses of that time have passed away and we can only depend on 
their sons and grandsons to tell their experiences, such as Woigen Karl.  
Woigen‘s father was a doctor.  He violated the ban back then by continuing 
to treat Jewish patients.  Once, the 16-year-old Woigen saw a stranger in 
their family‘s own attic in Frankfurt.  He was surprised.  ―I immediately 
went to see my father and asked him what was going on.  My father warned 
me in a harsh tone not to talk about it and that I must keep it a top-secret.  
He said the person who was hiding there was a Jewish refugee who had fled 
from Majdanek Concentration Camp.‖ 
 
Rescuing Jews in such a manner was both difficult and dangerous, but it 
was not impossible.  The academic superintendent of the Silent Heroes 
Memorial Center and historian Steinbach pointed out that the exhibits in 
the center show the heroic deeds of the silent heroes who resisted the Nazi 
regime.  He said, ―The main purpose of establishing this center is not to 
brag about the heroic deeds of our nation, but to show more clearly that 
there were also courageous people who were willing to help others in 
danger and who dared to say ‗no‘ to the unrighteousness and injustice of 
the times.   I think there are too few such people in our times.‖ 
                           
Brier in the Fire: the “Barmen Declaration” 
 
Dr. Faigle gave us a tour of the entire building in quick steps.  He is a 
typical highly-efficient German intellectual.  On a conspicuous wall at the 
entrance of the lobby were yellowish documents in several frames.  Dr. 
Faigle stopped his quick steps and pointed at the documents on the wall, 
saying, ―This is the famous ‗Barmen Declaration.‘  In the Nazi era, most 
German churches and Christians all yielded to Hitler‘s rule, accepted Nazi‘s 
values and abandoned the pure faith.  The Barmen Declaration wins back 
some of the reputations of the German churches.  The reconstruction of 
German churches after the war used this as its basis. 
 
Even today, we still need to face the questions of Wiesel: ―How should we 
explain the passive attitude of the people at that time when they saw the 
Jews being persecuted?  How do we explain the brutality of the killers? 
How do we explain why the arms of the Christians among them were not 
trembling when they shot these children or why their conscience did not 
restrain them when they drove the nude and dejected victims to the death 
factories?  Certainly, here and there, there were always brave Christians who 
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came to help the Jews, but they were a minority.‖1  These questions come 
not only from Wiesel, but also from the victims from mass graves who died 
with grievances and everlasting regrets.  If we could not reply to these 
questions, the revival of the faith and the reconstruction of the churches 
would be a castle in the sky.  Historians also point out, ―Though many 
heroic deeds of a few pastors have been recorded, church organizations all 
failed tragically to muster their courage and prevent the Nazis from 
committing the unspeakable anti-God and anti-humanity crimes.  Such a 
systematic neurasthenia will forever be a stain in the history of 
Christianity…. This is a moral myopia.‖ 2   When the churches that are 
supposed to guide the masses in visions also suffered from ―the moral 
myopia,‖ where could the ordinary people go to seek truth and guidance? 
 
In April 1933, ―Germanic Christians‖ held a conference with the support of 
the Nazis.  They intentionally chose to hold it in Wittenberg, the so-called 
Luther City, to show that they were the followers of Luther.  They tried to 
make all the Evangelical churches in Germany to ―coordinate" all the 28 
separate Protestant regional church bodies into a single and unitary Reich 
Church.  In this way, we can add ―One Church‖ after one of Nazis' most-
repeated political slogans ―One People, One Nation, One Leader.‖  In the 
September of the same year, they elected Hitler‘s advisor for Protestant 
church affairs, Mueller, as the new Reich bishop, who introduced into the 
church administration the principles of a single chief system and passed the 
resolution called ―The Aryan Paragraph‖ which requires that clergymen 
must be of Aryan race.   According to this resolution, 3,000 pastors were 
fired in 1933 alone, which was about one sixth of the total number of 
German pastors. 
 
Given such harsh circumstances, Pastor Martin Niemöller led a group of 
missionaries in establishing the ―Pastors' Emergency League‖ 
(Pfarrernotbund).  Then, on the basis of this league, they founded the 
Confessing Church, a vicarious organization for church administration.  In 
May 1934, four hundred delegates from Christian Protestant churches came 
to the small town Barmen and held a week-long symposium on theology.  
After the symposium, they published the ―Barmen Declaration‖ that 
shocked the world both inside the church and outside.  The declaration was 
written mainly by Karl Barth.  The declaration calls on German churches to 
go back to the core truth of Christianity and unequivocally opposes Hitler‘s 
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totalitarian policies.  It also strongly emphasizes the major functions and 
roles of the churches.  The introduction of the declaration states, ―In view 
of the errors of the ‗German Christians‘ and of the present Reich Church 
Administration, which are ravaging the Church and at the same time also 
shattering the unity of the German Evangelical Church, we confess the 
following evangelical truths…‖  There are six articles in the declaration.  
Among these, two articles of expression of their faith caused a great 
dissatisfaction in Hitler‘s government.  Article 1 states, ―Jesus Christ, as He 
is attested to us in Holy Scripture, is the one Word of God whom we have 
to hear, and whom we have to trust and obey in life and in death.‖  Article 
5 states, ―The churches have no obligation to preach the policies of the 
government, but they have the obligations to preach the teachings in the 
Bible and the sovereignty of Jesus Christ.‖ 
 
The Barmen Declaration is not a political declaration, but it does not dodge 
the ―sensitive‖ political issues.  The Confessing Church did not have a plan 
to conduct an anti-Nazi political movement.  Its main purpose was to 
counterattack the distortion of Christianity by the heresy in the ―Germanic 
Christian‖ movement.  ―The Confessing Church decided not to position 
itself as an opposition church.  Instead, it only wanted to protect as an 
organization the orthodox Christian faith.‖ 1   However, this declaration 
shocked the Nazi‘s monistic rule and tried to thwart Hitler‘s ambition of 
controlling the churches.  It became a bright light adhering to the Christians‘ 
faith shining in the storm.  After the declaration was published, the Nazis 
were infuriated and they arrested many people who signed the declaration.  
In 1935 alone, over 700 pastors were arrested just because they publicly 
rejected the entire racist world outlook of the Nazis.  After the declaration 
was published, many churches and Christians realized that, not only did 
they have to fight for the freedom of belief, but they should also give their 
voices and actions on all issues that concern conscience and human rights.  
Silence and dodging are both a reflection of man‘s cowardice and 
theological deviation.  
 
If one completely understands the truth in the Bible, he or she will certainly 
have the courage to overcome whatever difficulties that may present 
themselves.  Just as Bonheoffer claimed at the end of his life that such a 
―civil courage‖ comes from God. ―Civil courage however can only grow 
out of the free responsibility of free men. Only now are we Germans 
beginning to discover the meaning of free responsibility. It depends upon a 
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God who demands bold action as the free response of faith.‖1  Among the 
most staunch anti-Nazi freedom fighters, many were devout Christians. 
 
On July 1, 1937, Dr. Niemöller was arrested for openly opposing the Nazis.  
A week before this, he was giving a sermon to his congregation in a church 
filled to capacity in Dahlem. This sermon was finally his last sermon in the 
Third Reich.  He said, as if he had already sensed that something would 
befall him, ―Like the ancient apostles, we are not willing to keep silent and 
obey orders from mortals when God wants us to speak out.  We must obey 
God, not people.‖2  After that, he stayed in many prisons and concentration 
camps until he was rescued seven years later by the Allies.  Though there 
were few people who shared his ideas, such a prophetic declaration became 
the seed for the revival of the churches in Germany after the war. 
 
Yes, they were few in number, but they were like salt that changed the taste 
of a cup of water through self-dissolution and self-sacrifice.  They were a 
group of people who fought for truth according to the instructions of God.  
It was only because of their existence that the Holocaust didn‘t become a 
tragedy that completely destroyed human history.  It was only because of 
their existence that humanity gained the hope of returning to the bosom of 
God.  Why did God allow the Holocaust to happen?  Why didn‘t God 
intervene and directly punish the evil, promote the benevolent and change 
the course of history?  These are the problems that puzzle many people.  
The theologian Hans Jonas gives his explanation: ―People might expect that 
the benevolent God sometimes breaks the rules themselves that contain His 
power and intervene by the miracle of rescue.  However, the miracle of 
rescue never happened.  God kept silent in all these angry years of 
Auschwitz.  The miracle that happened came from the humanity itself: 
actions of righteous people to rescue the Israelites, i.e. actions of the few 
often unknown righteous people who were not afraid of making ultimate 
sacrifices, who were willing to share their fate with the Israelites as long as 
there were no accidents.3  God gives people free wills.  Therefore, whenever 
people do evil deeds, there will be people who practice righteousness and 
mercy.  Because of the existence of this group of people who devoted 
themselves to truth, the freedom, dignity and rights of humanity still did not 
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completely collapse and did not become the ―Animal Farm‖ beyond 
redemption even in the darkest midnight or in the ashes of the crematories. 
 
Dr. Faigle said that after the WWII, Germany and the German churches 
faced the problems of reconstruction.  The reconstruction not only required 
funds and technology, but also spiritual resources.  Those that obeyed and 
even cooperated with the Nazi regime, i.e. the so-called ―Germanic 
Churches,‖ were rejected by the people.  Those pastors who once signed 
documents in support of the Nazis completely lost their reputation.  
Though not every one of them was punished by the law, they were all 
morally denounced.  Most of them could no longer work as clergymen and 
their churches were deserted.  In contrast, thousands upon thousands of 
believers flocked on Sundays to the churches that signed the ―Barmen 
Declaration.‖  Those churches that adhered to their faith suffered storms in 
the days of persecution.  When the sky cleared, they became the center of 
people‘s spiritual life.  The scale of man‘s heart can find out the difference 
between the sublime and ignominy. 
  
Churches struggling on a thin line in East Germany 
 
World War II came to an end and the Third Reich perished, but the 
sufferings of the German churches were far from over. 
 
The two divided Germanys were on the frontline of the Cold War.  To 
consolidate and expand its power, the Socialist Unity Party of East 
Germany reached its tentacles to the churches just like the Nazis.  After 
experiencing 20 years of bloody rule under the Nazis, the churches in East 
Germany that had not recovered from its dilapidation once again suffered a 
disaster.  Under the oppression of the government, the churches in East 
Germany were constantly losing their believers in the forty years of the 
Communist rule and its territories gradually decreased.  When the East 
German regime was first established, over 90% of the population in East 
Germany was either Protestants or Catholics.  When East Germany 
collapsed, the number of believers was only about 20% of the population. 
 
How did the churches and Christians fare in East Germany?  Dr. Faigle said 
that among the various sects of the Protestants, the Lutherans were 
relatively strong and came to be regarded by the authorities as a thorn in the 
flesh.  The East German government regarded the destruction of 
Christianity as a potential political goal.  In the several decades of its rule, 
the government concentrated various resources to achieve this goal.  
Though the East German government did not launch a large-scale 
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persecution movement against the churches like the Nazis, they usually 
adopted more covert means to achieve better effects.  
 
The Party and the state power, especially the Ministry for State Security 
(Stasi) controlled almost all public opinions and public life and they directly 
got involved in the church activities that should otherwise belong to the 
private arena. 1   What the East German authorities did was making the 
clergymen unable to get due recognition and respects and turning the 
Christians into ―invisible people‖ or even people who are discriminated 
against.  They suppressed the believers into the marginal areas of the society. 
 
Like the Nazis, the Socialist Unity Party of East Germany also attempted to 
replace churches‘ functions in the public areas.  They created and developed 
outside the church a set of parallel system that imitated the church system.  
In this aspect, they were more effective than the Nazis.  I replied to Dr. 
Faigle by saying that the East German authorities were still not 
blasphemous and shameless as the Chinese Communists.  After all, the East 
German authorities didn‘t create a non-descript ―official government 
church‖ while the Chinese Communists created a unique ―official patriotic 
church‖ or ―a communist church,‖ i.e. a church guided by atheist ideologies.   
It really needed rich imaginations and boldness to do so. 
 
No matter whether it was the Nazis or the East German authorities or the 
Chinese Communist regime, all totalitarian regimes invariably and frantically 
persecute the churches.  This is because Christianity adheres to freedom of 
conscience.   Among the many types of freedom bestowed by God to 
humanity, there is the freedom of refusing to accept God.  Man‘s freedom 
of conscience is the greatest barrier to the dictators who try to hypnotize 
the masses.  
 
The German historian Friedrich Meinecke pointed out: ―The new edifice of 
the Third Reich started with the persecution of the conscience by terrorism.  
Through numerous channels, such persecution submerged or lightly but 
constantly permeated the life of every person in the nation.  There, we saw 
the most powerful and the most vicious means of the Third Reich and 
one‘s own original sins.‖2  The Nazis and all totalitarians have to depend on 
violence and they all the more depend on the conquest of the people 
through brainwashing.  Through guns and pens, totalitarian regimes make 
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people abandon the freedom of conscience and join the movements in 
opposing the ―enemies‖ of the regime.  In this case, a ―mob‖ can quickly 
turn into ―willing executioners.‖ 
 
I then asked Dr. Faigle, ―Well, how did the churches of East Germany face 
the authorities‘ persecution?‖ 
 
Dr. Faigle answered, ―During those times, there were basically two factions 
in the churches of East Germany.  The majority‘s view was that they should 
endure on a long-term basis just like the prophet Moses in the Bible.  They 
believed that it was the trial God gave the German churches and took it as 
the punishment of the German churches for their betrayal and submission 
during the Nazi period.  In the Biblical time, Moses led the Israelites‘ trek in 
the wilderness and now the East German churches were also existing in a 
‗wilderness-like‘ environment.  They believed the most important thing is 
the existence of the churches.  They wanted to exist in the macro-
environment of atheism in East Germany.  On the other hand, the 
minority‘s view was that they should openly and resolutely oppose the 
religious policy of the authorities, just like the prophet Jeremiah who spoke 
truth to his people.  The truth was that they were like a nation of exiles and 
that the country they lived in was not their country.  Among the latter were 
a few extreme cases such as a pastor who burned himself as a protest.‖ 
 
If a clergyman chose not to obey, the consequences were obvious.  For 
example, Bishop Agt suffered relentless persecution by the authorities for 
refusing to cooperate with them.  Secret police were monitoring and 
stalking him 24 hours a day and made him live in misery where he didn‘t 
have any privacy or freedom on a long-term basis.  The police even sent 
women to seduce him and wrote anonymous letters to spread the rumor 
that he sodomized young boys. They even ordered doctors to prescribe 
psychedelic medications to damage his health. 
 
I told Dr. Faigle that the churches in China in modern times have gone in 
wrong directions on a bumpy road toward modernity, and had gained 
painful lessons.  In face of the invasions and insults from the Western 
Powers, people in China found it more urgent to save the nation than to be 
enlightened.  Their patriotism prevailed over their love for God.  As a result, 
many Chinese churches and Christians chose the leftist agenda and joined 
the ranks of ―national salvation prevailing over enlightenment.‖ For 
example, the Christian Youth League fully supported the Communist Party 
and many of its members were secret Communist members.  They 
harbored the illusion of realizing ―Eden on Earth‖ in the hands of the 
Communists.  However, after the Communists seized power, the churches 
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immediately suffered unprecedented persecution.  For those naïve 
Christians, it was already too late.  In Mao‘s era, the situation for the 
Chinese churches was similar to that of the Nazis.  In Nazi‘s time, Hitler‘s 
book Mein Kampf replaced the Bible and almost everybody had a copy.   
People believed that Bible was already out of date and the modern Bible 
was Mein Kampf.  This was the most recent ―covenant‖ signed with God by 
Hitler on behalf of the German nation.  What many newly-wed couples 
received was a deluxe edition of Mein Kampf.  Fast-forward to Mao‘s era: 
there were several hundred times more copies of Quotations from Chairman 
Mao and Selected Works of Mao Zedong than Mein Kampf and every family had 
several or even dozens of copies.  Many Christians read ―The Red Book‖ 
more devoutly and diligently than the Bible. 
 
The actual situation of the Chinese churches nowadays is very similar to 
that of the churches in East Germany.  After 30 years of reform and 
opening-up, there has been some gain in civil society and public space, and 
the government-controlled ―TSPM‖ churches resumed and have had some 
growth.  In the meantime, house churches have flourished and have gained 
some freedom of religion.  The Chinese Communist authorities no longer 
dare to persecute the churches in the old stormy style.  Yet, the authorities 
enhance the functions of State Administration for Religious Affairs and 
cooperate fully with the Public Security, State Security, Ministry of Culture, 
Department for United Front Work and even neighborhood committees 
and other various agencies in interfering with citizens‘ freedom of religion 
in various ways.   
 
The State Administration for Religious Affairs is the ―high priest‖ solemnly 
perched above various religions and its representatives attend all major 
religious events and deliverer a speech there.  On the other hand, like what 
the East German authorities did, the Chinese Communist authorities have 
become more refined and covert in their ways of suppressing the churches. 
They not only send out groups from TSPM churches to the West to show 
off the freedom of religion in China, they also invite people from the 
religious circles in the West to visit their carefully prepared facades. In face 
of this, the Christians in China should tackle the authorities‘ strategy with 
more courage and more wisdom. 
 
Dr. Faigle pointed out that before the unification of the two Germanys, 
there were obvious differences between the situations faced by the ones in 
West Germany and the ones in East Germany.  Under persecution, the 
churches in East Germany pondered more on righteousness.  Some 
courageous pastors believed that the churches should become the sanctuary 
for persecuted people and should provide space for prayers and Sunday 
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services for people who suffered injustice.  They took risks in cooperating 
with the churches in West Germany and even raised funds to redeem the 
detained believers from the government.  It was a trans-national co-
operation.  Compared with the churches in East Germany, the churches in 
West Germany did not have problems in freedom of religion.  What they 
faced was the impact from the post-modern secularization.  For many 
pastors in the West, the emphasis was on how to face the challenges of the 
times with ancient but eternal truth.  In mid 1980s, crises began to appear in 
the Communist rule in East Germany as more and more people were 
attending Sunday services and prayer meetings, and the churches became a 
gathering ground for people who were on a quest for truth.  In the 
meantime, they also provided some protection for dissidents.  Under 
ordinary circumstances, police did not dare to break into the churches to 
arrest people.  The authorities could only send plainclothes police officers 
to sneak into the churches to collect intelligence.  In the historical period of 
transformation, the churches played an important role and created the 
miracle of peaceful evolution.  Many dissidents were devout Christians and 
some of the activists among them later became members of the parliament 
and cabinet members. 
 
Dr. Faigle also pointed out in regret that after 1989, though the people have 
enjoyed freedom of religion, yet the legal protection hasn‘t brought about a 
rapid rise in the number of believers.  After the two Germanys united, the 
eastern region got funds and technology from the former West Germany 
and its economy has been developing steadily.  In the past 20 years, 
however, the percentage of Christians has stayed still around 20%.  Many 
deserted churches have been restored, but restoring people‘s souls and 
reconstructing the Christian faith is hard work.  The influence from 
Communist propaganda and education has not vanished and it takes a long 
time to restore the destroyed order of values.  However, in some regions in 
the former East Germany, some new vigorous churches and fellowships are 
blooming. 
 
As an ancient Chinese poem goes, ―The torrent of the river flows eastward, 
and a few mere verdant mountains can never block it.‖  The burdens God 
gives to His believers and churches do not exceed what man can endure.  
However, through trials of fire and ice, God lets people see who are wheat 
and who are tares.  The glory, dreams, failures, shame, tears and blood of 
German churches are not only the fortunes of German churches, they are 
also the experiences and lessons churches all over the world should share, 
especially Chinese Christians and churches.  
 
This article comes from http://blog.stnn.cc/sanersbook/Efp_Bl_1002375167.aspx 

http://blog.stnn.cc/sanersbook/Efp_Bl_1002375167.aspx
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The Criminal Detention Notice for Pastor Shi Enhao 
  

The June 21 of 2011 detention notice for Pastor Shi Enhao, the deputy chairman 
of the Chinese House Church Alliance, from the Sucheng Sub-bureau of the 
Suqian City Public Security Bureau, in coastal Jiangsu province, says he is being 
held on “suspicion of using superstition to undermine national law enforcement.” 
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China’s Policies Toward Spiritual Movements 
 
Congressional-Executive Commission on China Roundtable 
 
Opening Statement 
Mark Chuanhang Shan 
Program in Philosophy, Theology, and Ethics 
Doctoral Student, Boston University 
 
June 18, 2010 
Dirksen Senate Office Building 628 
        
 
The roundtable host, the CECC, asks that ―what factors influence the 
Chinese government's policies toward spiritual movements and drive its 
treatment of members of spiritual groups. The Chinese government has 
allowed space for some spiritual movements to operate in China, but has 
banned other groups, such as Falun Gong. Why does the Chinese 
government consider some spiritual movements a threat?‖  
 
The above questions touch the root of Chinese political-religious culture. 
Through an analysis on the origin of the traditional political concept of the 
Mandate of Heaven and its modern applications, and the case of severe 
persecution of the Christian lawyer Gao Zhisheng because of his defending 
the religious freedom of Falun Gong movement, we may gain more 
understanding of the rational of the current Chinese political-religious 
culture. 
 
I. “The Mandate of Heaven” in Traditional Chinese Political 
Ideology 
 
When the Zhou king‘s advisors persuaded him to attack the Shang dynasty 
(1766-1045 B.C.) he refused saying, ―you do not know the Mandate of 
Heaven yet,‖ but he launched the invasion after he heard Shang king did 
horrible things to his people as a tyrant because that showed the 
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disapproval of Heaven of the Shang king, and Heaven began to support the 
Zhou king to replace the former.1 
 
After the conquest, the Zhou dynasty (1045-256 B.C.) issued a number of 
proclamations, preserved in the Classic of Documents, persuading the 
Shang people to submit to their conquerors in the name of Mandate of 
Heaven. Zhou rulers argued that:  
       

―Heaven, charged certain good men with rulership over the lineages 
of the world, and the heirs of these men might continue to exercise 
the Heaven-sanctioned power for as long as they carried out their 
religious and administrative duties with piety, rightness, and wisdom. 
But if the worth of the ruling family declined, if the rulers turned 
their backs upon the spirits and abandoned the virtuous ways that 
had originally marked them as worthy of the mandate to rule, then 
Heaven might discard them to elect a new family or lineage to be the 
destined rulers of the world.‖2 

   
The later historians such as Sima Qian and thinkers such as Confucius and 
Mozi interpreted the Mandate of Heaven as a justification to overthrow evil 
rulers and start a new dynasty.3  Therefore, the concept proved to have 
lasting influence and fit neatly into the later scheme of the Chinese dynastic 
cycles, ―because it justified all successful overthrows just as it justified all 
dynasties that clung to power.‖4  In this theoretical frame, many historical 
events are judged as the outcome of Divine favor or disfavor including 
natural signs and disasters.5 
 
In Chinese history, the emperors may hold different religious faiths 
personally, such as Buddhism, Daoism or even Nestorian/Catholic 
Christianity, but the Mandate of Heaven stayed as an unchangeable law in 
political ideology to justify their governance.  
 
In modern Chinese history, the great revolt against Qing Dynasty by the 
Christian sect ―The Kingdom of Heavenly Peace Movement” (1850-1864) was led 
by Hong Xiuquan who viewed himself as ―the second son of God‖ and 

                                                            
1 Valerie Hansen, The Open Empire, a History of China to 1600 (New York-London: W. 
W. Norton & Company, 2000), 40-41. 
2 Compiled by WM. Theodore de Bary and Irene Bloom, Source of Chinese Tradition, 
Volume I, from earliest times to 1600 (New York: Columbia University Press, 1999), 27. 
3 Hansen, The Open Empire ,41. 
4 Ibid. 
5 Ibid. 
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―the younger brother of Jesus Christ‖ sent by God to eradicate demons and 
demon worship and ―the overthrow of the Manchu would help bring in the 
Kingdom of Heaven on earth.‖1 Sun Zhongshan (Sun Yat-sen 1866-1925) 
was a Christian and the first president of the Republic of China (1912-
1949).  He was a founder of the Guoming Party and in his process of 
overthrowing the Qiang dynasty referenced the book of Exodus in the 
Bible and spoke of Jesus as a liberator who motivated him as he said 
―Moses did that, I can too,‖ and ―Jesus is a revolutionary, so am I‖, etc.2 He 
also claimed that ―God sent him to struggle with evil for the Chinese…and 
liberating Chinese from bondage.‖3  He also said ―I am a Christian having 
fought demons more than forty years…‖4  The concept the Mandate of 
Heaven has even survived into the Communist China. For example, during 
the1989 student movement which led to the Tian-an-men Square massacre, 
―many commentators remarked that the Communist Party has lost the 
Mandate of Heaven.‖5 
 
Because of this spiritual feature of the political concept, spiritual or religious 
movements in Chinese history make it easy to challenge ruling of dynasties 
through spiritual moral approaches, thus Chinese governments are sensitive 
to the political-spiritual touch and are not tolerant of any spiritual 
movements shaking their ruling authority before the Chinese people. In 
addition, Chinese governments have tended to keep state and religion 
separated through promoting non-religious Confucianism throughout much 
of their history, and that is an efficient way to keep religious or spiritual 
movements out of politics. 
 
 
II. An analysis of different degrees of freedom and suppression of 
current spiritual-religious movements in China, and the persecution 
case of Christian Lawyer Gao Zhisheng6 (Refer to CECC Submission 1, 
2: Story of Gao Zhisheng) 
 
―The legal existence of the religious complexities totally relies on the co-
operation and the acceptance of the leadership with the government, and 

                                                            
1 Richard Hooker, Ch’ing China: The Taiping Rebellion,  
http://www.wsu.edu/~dee/CHING/TAIPING.HTM  
2 Wang Zhongxin, Sun Zhongshan and Christianity, Christianity and China, Volume IV 
(CA: The Blessings Foundation, Inc.), 15. 
3 Ibid. 
4 Ibid., 15-16. 
5 Hansen, The Open Empire, 41. 
6 More information on www.freealim.com. 

http://www.wsu.edu/~dee/CHING/TAIPING.HTM
http://www.freealim.com/
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the government grasps the very final right to choose the partnership." 
(Ding, August 1995. Volume 15, No. 88)1 
 
Though the Chinese Communist government is strongly atheist without 
believing in any spiritual things they are still sensitive to any spiritual 
movements that touch on politics being seen as a way of challenging their 
authority. On the other hand, the government tries hard to leave more 
room for those spiritual religions that respect their authority and abide by 
the religious policies, mostly in a way of promoting patriotic nationalism 
today. For instance, the Protestant Christian House Churches and Catholic 
Christian Underground Churches are persecuted, but the Protestant and 
Catholic Churches in the official Three-self Patriotic System (or TSPM) 
enjoy more freedom. Tibetan Buddhism is under suppression because of its 
feature of religion-politics combination, but Buddhism and Daoism in other 
parts of China enjoy comparatively much more freedom because they touch 
no politics. Islam among Uyghurs is under suppression because of the 
Xinjiang political problem, but Islam among Hui enjoys more freedom. 
This is true, not only inside same spiritual traditions, but also if we compare 
government treatments among different spiritual movements or religions in 
China. 
 
Similarly, the Qi-gong Movement has many branches. Some were 
suppressed but others are allowed more freedom. A Qi-gong branch, the 
Zhong-gong, was also suppressed and its leader Zhang Hongbao before his 
death in 2006 established a shadow-government of China in the U.S.  Falun 
Gong, another branch of Qi-gong Movement, in its siege of the Party 
headquarters in Beijing on April 25, 1999 by more than 20,000 Falun Gong 
practitioners, was the main factor for the Chinese government to 
crackdown against the Falun Gong.2  The large number of public protest 
challenges to the government touched on politics seriously. One of Falun 
Gong‘s protest slogans after they went abroad is ―Heaven Eliminates 
Chinese Community Party‖ which is an interpretation of the concept of the 
Mandate of Heaven.  
 
Among human rights Christian lawyers in China Gao Zhisheng received the 
most serious inhuman persecution because he was an attorney defending 
the religious freedom and human rights of some Fanlun Gong practitioners. 

                                                            
1 cf. Bob Fu, God and Caesar: Church and State Relations in Communist China, Professor 
in Religion and Philosophy at Oklahoma Wesleyan University for the 2003-2005 
academic years. 
2 James W. Tong, Revenge of the Forbidden City: The Suppression of the Falungong in China, 
1999-2005. 
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The Falun Gong movement was suppressed more than other spiritual 
movements in China as CECC has pointed out. Therefore, when Gao 
Zhisheng did not gave up representing the Fanlun Gong members in China, 
the government attack of revenge on him has become severe.  
 
At this roundtable, CECC also asks: ―what does the Chinese government's 
treatment of spiritual movements mean for the future of religious freedom 
in China?‖  
      
The sociologist Yang Fenggang proposes a Triple-color Market Model to 
analyze the religious situation in contemporary China: “a red market 
(officially permitted religions), a black market (officially banned religions), and a 
gray market (religions with an ambiguous legal/illegal status). The gray market 
concept accentuates non-institutionalized religiosity (2006, Purdue University).” His 
three propositions are: to the extent that religious organizations are restricted in 
number and in operation, a black market will emerge in spite of high costs to individuals; 
to the extent that a red market is restricted and a black market is suppressed, a gray 
market will emerge; the more restrictive and suppressive the regulation, the larger the gray 
market.”1  
 
This model can be applied to conditions in China today by stating that a red 
market means that religions or spiritual movements which do not touch on 
politics have the most freedom (e.g. non-Tibetan Buddhism and Daoism); a 
black market means that banned ones (such as Falun Gong) which do 
touch on politics in a way of challenging the Communist government 
authority suffer the most suppression. A gray market ambiguous in their 
political interest, such as non-institutionalized Protestant House Church 
Christianity (Catholic Underground Church is closer to the black market 
because of its political feature extended from the Vatican), will continue to 
grow larger as others are encouraged or suppressed. 
 
III. Conclusion with a speculative analysis on the role of Christianity 
for future of religious freedom in China 
 
Chinese governments through the history have not tolerated spiritual or 
religious movements which ―touch on politics‖ because the moral claims 
they hold make it easy to powerfully challenge the authority of the 
government through the concept of the Mandate of Heaven when a 
government does not benefit all the people or is seen as corrupt.  

                                                            
1 Fenggang Yang, The Red, Black, and Gray Markets of Religion In China, The 
Sociological Quarterly 47 (2006) 93–122 © 2006 Midwest Sociological Society. 
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Interesting to note, Christians in China see in the Bible the mandate to pray 
for the government to prosper so that they may prosper also.1  While the 
Protestant Christian House Churches maintain spiritual and moral 
standards of behavior and its church setting teachings emphasize ―we do 
not touch politics,‖ 2  ―blessed are those who are persecuted for 
righteousness‖ or even ―love your enemies and pray for those who 
persecute you (Matthew 5:10,44)‖ as the followers of Jesus Christ, they are 
not a direct political threat to government and seem to have a bright future 
in China even under attempts of the government to restrict or suppress 
them. One important reason for the tighter restriction and suppression is 
the lesson learned by Chinese government from Eastern Europe‘s 
Communist regimes which collapsed with Christianity playing an indirect 
role.  
 
The founder and president of ChinaAid Association with the mission of 
help the persecuted churches and promote religious freedom in China, Bob 
Fu, a pastor and theologian, pointed out that ―House churches which are 
committed to the sole headship of Christ in the church and to evangelism 
must operate as illegal groups conducting so-called ‗illegal religious 
activities,‘ and consequently must suffer the administrative penalties 
inflicted by the state.‖3 
 
Together Christianity in the gray market House Church and the red market 
TSPM Church is transforming the condition of religious freedom in China 
through the ―new non-institutionalized religious citizen community‖ 4 
established in the whole nation.  
 

                                                            
1 Jeremiah 29:7 ―Also seek the peace and prosperity of the city to which I have 
carried you into exile.  Pray to the Lord for it, because if it proper, you too will 
prosper.‖  See also, Romans 13:5-6 ―Therefore, it is necessary to submit to the 
authorities, not only because of possible punishment but also because of 
conscience. . . for the authorities are God‘s servants . . .‖ 
2  When Bob Fu was arrested and interrogated in Beijing 1996 because his 
leadership of a house church, he answered the police after he was put in the jail: ―I 
didn't preach anything about politics in our church, because I believe the separation 
of the church and state.‖ The police answered: ―I want you to know that you must 
talk politics everywhere.‖ That meant the government wants the house church to 
support the communist politics everywhere. 
3 Bob Fu, God and Caesar: Church and State Relations in Communist China.  
4 ChinaAid Association, 2009 Annual Report of Persecution by the Government 
on Christian House Churches within Mainland China, Part V 1. Church as a Corner 
Stone of Chinese Citizen Society. 
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(Refer to CECC Submission 3: 2009 Annual Report of ChinaAid Association.) 
 
 
 
SUBMISSION FOR THE RECORD #1 
 
Excerpt from www.FreeGao.com  
 
―Christian human rights Attorney Gao Zhisheng was seized by a dozen 
police officers and last seen in public on February 4, 2009. Gao has been 
repeatedly kidnapped, arrested, imprisoned and tortured by Chinese 
authorities for defending the persecuted. He has been an unyielding and 
iconic advocate for justice in the Chinese courts and was even nominated 
for the Nobel Peace Prize in 2008. 
 
On January 21, 2010, the Chinese government publicly acknowledged Gao 
Zhisheng to be in their custody, for the first time since his abduction more 
than 365 days ago. In response to a reporter's inquiry, Chinese Foreign 
Ministry Spokesperson Ma Zhaoxu said: "The relevant judicial authorities 
have decided this case, and we should say this person, according to Chinese 
law, is where he should be." Mr. Ma then added, "As far as what exactly he's 
doing, I don't know. You can ask the relevant authorities." 
 
The Ministry's comments brought a glimmer of hope to Gao supporters 
around the world. Since December 2009, rumors of Gao's death from 
torture in prison have spread uncertainty. Just one week before Mr. Ma 
spoke to the media, Gao's older brother, Gao Zhiyi, was informed by a 
police officer that Gao Zhisheng had gotten ―lost and went missing while 
out on a walk‖ in September, 2009. The news of his death, then alleged 
disappearance, devastated Gao's wife and children. 
 
Finally, on January 20, 2010, an Australian newspaper reported from an 
inside source that ―Gao is still alive at present ... he's not missing.‖  
 
 
SUBMISSION FOR THE RECORD #2 
 
Excerpt from ChinaAid’s newsletter, distributed by ChinaAid on May 
10, 2010 via email 
 
―ChinaAid thanks you for your continued support of Gao Zhisheng. We 
have learned that Gao was last seen on April 15-16 visiting his in-laws in 
Xinjiang. He did not return to his Beijing apartment the following week, as 

about:blank
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he was scheduled to according to the family. He has not been seen or heard 
from him since. 
 
ChinaAid is actively searching for Gao and news of his condition and 
whereabouts. With no news in over three weeks, we fear Gao Zhisheng has 
been forced to disappear again. We will continue to press for information, 
and keep all Gao supporters updated with the latest confirmed news. We 
thank you for your continued prayers and support for Gao Zhisheng, and 
will not relent until Gao has been released, and is able to reunite with his 
family in the United States.  
 
As we continue to press for Gao Zhisheng, ChinaAid remains committed 
to defending other persecuted faithfuls in China. Hundreds of thousands 
suffer persecution for their faith, and in extreme cases, like that of Uyghur 
Christian Alimujiang Yimiti, it takes a global effort to call for justice.‖   
 
 
SUBMISSION FOR THE RECORD #3 
 
Excerpt from the 2009 ChinaAid “Annual Report of Persecution by 
the Government on Christian House Churches within Mainland 
China” Part V, Section 1. Church as a Corner Stone of Chinese Citizen Society  
 
―In his classical book Citizenship and Social Class (1964), T. H. Marshall 
defined modern citizenship as “a personal status consisting of a body of universal 
rights, i.e. legal claims on the state, and the duties held equally by all legal members of a 
nation-sate (Marshall; Brubaker 1992).‖ He also defined three basic rights of 
modern citizenship: civil rights, political rights and social rights.  
 
Many scholars agree that the legal requirements for an emergent capitalist 
society were chiefly responsible for the birth of modern citizenship rights 
and that “the struggle to extend citizenship in the nineteenth and twentieth centuries was 
carried on primarily by English working class through such important democratic 
movements as Chartism, the Factory Movement, and trade unionism,” yet Margaret R. 
Somers argues that the “social and political movements of those tumultuous 
industrializing epochs were built primarily on the efforts, political identities, and social 
activities of rural industrial working peoples in the pastoral regions (Somers 1993, 
Michigan University).‖ For Somers, ―varying patterns of institutional 
relationships among law, communities and political culture were central 
factors in shaping modern citizenship rights,‖ and she argues that 
citizenship as an instituted process rather than a status.‖  
 
To apply the above theories to China, we should admit that Chinese society 

about:blank
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is just starting to evolve into a citizenship society. Based on the 2009 report 
of persecution on House Church Movement in China, we also need to add 
religious rights, which were not such a concern for 19th and 20th century 
Christian Europe, to the three citizenship rights listed above. Then, to apply 
these four central rights theory we can see three major elements in the 
institutional process contributing to the construction of a Chinese 
citizenship society based on the emerging national capitalism since 1979. In 
the last 20 years these have been: the Western Law infrastructure 
borrowed by China, a Church Movement Community, as well as a 
political culture originated from the Communist ideology, 
Confucianism and traditional symbolic politics, which have stimulated 
needs for citizenship related rights and a functional civil society (Mark 
Chunahang Shan, 2008, Boston University, with an acknowledgment to Dr. 
Nancy Ammerman). The community used to be in the three major 
elements formula was an intellectual one but it faded away from the 
instituted process after 1989‘s brutal suppression and replaced by church 
movement community. 
 
The Christian communities (mostly House Church Movement and Three-
Self Church) in China grew fast in an invisible model because of 
persecution, yet it emerges as a new social and spiritual block in society, 
through not giving up meeting together. Beijing Shouwang, Shanghai 
Wanbang, Chengdu Qiuyu zhifu and Guangdong Liangren house churches 
were all typical examples in 2009 of churches that did not give up meeting 
together under severe pressure from the government. Christian 
communities, similarly to the pastoral regions of Europe in 19th and 20th 

centuries, can also shape powerfully a Chinese citizenship society with a 
possible future ―plausibility structure‖ (Peter L. Berger, 1966, Boston 
University).  
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Civil Disobedience and the Legal Positioning of 
Chinese House Churches 
 
By Liu Tongsu, legal scholar and Christian pastor 
 
 
Only God has the jurisdiction over man’s soul---Martin Luther1 
 
If the universe were in absolute harmony, it wouldn‘t exist.  As partial 
imbalance within the general harmony is the condition for the existence 
(emergence and growth) of the universe, so it is within the legal system.  An 
absolutely uniform and strictly rigid legal system will surely suffocate itself 
because it doesn‘t leave any room for self-improvement, thus killing the 
vitality necessary for self-renewal.  Civil disobedience is an unlawful 
phenomenon that is loyal to the basic order of law.  Its marginal nature 
seems to have constituted a threat to the legal system in which it resides, 
but in fact it provides the momentum of self-renewal for the legal system, 
which renews itself through its antithesis (marginal and internal unlawful 
elements).  Such dialectical dynamics are an important source for a legal 
system to keep its vitality. 
 
This article shall give a general introduction to the basic concept of ―civil 
disobedience‖ and it shall attempt to position the Chinese house churches 
in law by way of this political concept.  Among its supporters and 
opponents, quite a few regard the Chinese house churches as an objector or 
an alien force in China‘s current order of law.  Yet, they have not realized 
that, as a movement of civil disobedience, house churches are actually an 
important force in promoting the self-improvement of the current order of 
law. 
 
I.  The definition of civil disobedience. 
 
In his book ―A Theory of Justice,‖ John Rawls gives a classic definition of 
the area covered under ―civil disobedience‖:  ―I shall begin by defining civil 

                                                            
1 Martin Luther, To What Extent It Should Be Obeyed, WORKS OF MARTIN  
LUTHER, Volume Three, Muhlenberg Press, 1930, Page 255. 
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disobedience as a public, nonviolent, conscientious yet political act contrary 
to law usually done with the aim of bringing about a change in the law or 
policies of the government.‖1  
 
(1) Nature and goal of ―civil disobedience‖ 
 
First of all, civil disobedience is a lawful unlawful act.  By the so-called 
―lawful,‖ we mean civil disobedience does not object to the current legal 
system as a whole.  Instead, its target is only a part of that order (a certain 
law or policy).  Civil disobedience acknowledges the basic justice or 
legitimacy of the current order of law as a whole while pointing out that a 
certain law or policy in this order of law violates the justice or legitimacy of 
the order as a whole.  Given such a premise, the purpose of civil obedience 
is not to weaken or overthrow the entire current order of law by opposing a 
certain law or policy.  On the contrary, by violating a certain specific law or 
policy (a certain part of the entire order of law), it aims at changing the 
current injustice or illegitimacy in the order, thus making it compatible with 
the justice or legitimacy in the current order of law so as to improve the 
entire current order of law. In a word, civil disobedience opposes a certain 
specific law or policy in an order of law on the premise that it is loyal to the 
entire current order of law; its purpose is to strengthen the order of law as a 
whole, instead of subverting it.  Meanwhile, civil disobedience is also an 
unlawful act.  By ―unlawful,‖ we mean this: civil disobedience does, after all, 
oppose a current law or policy, though it limits by itself the range of the 
opposition to a certain level. 
 
Civil disobedience has become a popular phenomenon in the contemporary 
social and political life.  It reflects the fact that, from the era of classical 
natural law till the present day, great changes have taken place in the socio-
political life and people‘s cognition of such a life.  In the era of classical 
natural law, people‘s concept of the socio-political life was romantic or 
extremely ideal.  They believed that a political mode was either black or 
white and they were absolutely antagonistic.  Therefore, their reactions to 
the order of law were also absolute.  (The French Revolution is probably 
the best example of such type of reaction.)  It was their belief that if an 
order of law was just, it was then absolutely just.  Therefore, people must 
completely abide by it.  On the other hand, if an order of law was unjust, it 
was absolutely unjust.  Therefore, people must absolutely oppose it.  In 
sharp contrast, the contemporary man believes that while there is indeed a 
difference between the just and the unjust, such a difference is not in an 
absolutely ideal status of either totally black or totally white.  If order is 

                                                            
1 John Rawls, THEORY OF JUSTICE, Harvard University Press, 1971, Page 364. 
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created by God, it is impossible for injustice to totally corrupt it.  Therefore, 
at the same time we negate the unjust order as a whole, we must not 
disregard certain concrete provisions in the order.  For example, even under 
the rule of the Nazis, people had no reason to disregard traffic rules or 
break contracts at will.  Neither the name of the revolution or any other just 
demands as a whole can justify the complete lack of order during the 
Cultural Revolution or the terrorists‘ total contempt for any rules.  Man is 
not God and that‘s why he has limitations in formulating an order of law.  
Even if it is a just order, it is hard not to have flaws and loopholes in it.  In 
order to have this order actually implemented (an absolutely ideal order can 
never exist in real life) and in order to keep the necessary consistency in its 
implementation (selective obedience would undermine its consistency), one 
has to tolerantly abide by certain unjust stipulations while respecting the just 
order as a whole.  For example, people tolerate the overly loose gun control 
system or media regulation not because these specific stipulations are 
completely just but because they are part of the entire order of freedom.  
Civil disobedience flourishes with this background and what it addresses is 
the unjust portions of the entire just order. 
 
If the positive value of a just order absolutely overwhelms the negative 
value of the unjust portions of this order, then civil disobedience will not 
happen.  For the sake of the absolutely positive value of the just order itself, 
all the unjust provisions in the order should be obeyed.  However, the 
unjust provisions in a just system can be divided into different levels.  Some 
unjust provisions have a low level of injustice and their existence is not 
sufficient to affect the just nature or the actual implementation of the just 
order.  Other unjust provisions, however, may have a higher level of 
injustice and their long-term existence not only impedes the actual 
implementation of the just order, but can bring about obvious flaws in the 
fundamental nature of the just order.  What civil disobedience faces is a 
certain aspect of an unjust order.  Its target is neither the injustice that does 
not substantially affect the just nature of the order nor the injustice that has 
changed the just nature of the order.  Instead, its target is the injustice that 
has to be addressed if the just order intends to keep its basic nature.  
Through the extreme manner of violation of the law, civil disobedience 
issues a warning to the just order: if the just order does not face squarely 
certain injustice in it, it will bring about changes in the fundamental nature 
of the just order.  Such a marginal position of civil disobedience determines 
its own nature, i.e. appealing to the legal authorities with unlawful means in 
order to achieve the goal of improving the order of law in its entirety. 
 
Compared with the era of classical natural law, there have been great 
changes in people‘s concept toward procedures.  In the era of classical 
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natural law, legislature and law enforcement were a fixed procedure with a 
one-way cycle.  People‘s active position in legislature and passive position in 
law enforcement were fixed.  Yet, civil disobedience means that under 
certain restricted specific circumstances, people can play an active role in 
the law enforcement and reversely change the current status of the 
legislature through unlawful actions. 
 
 
(2)  Methods adopted 
 
The attributes of the methods used in civil disobedience are ―unlawfulness, 
non-violence and openness.‖  
   
1.   Unlawfulness 
 
The existence of civil disobedience means violation of a certain regulation, 
though its purpose is to improve the entire legal system.  In terms of 
unlawfulness, civil disobedience can be divided into direct and indirect 
disobedience.  Direct disobedience refers to directly violating a regulation 
that it wants to change.  For example, in order to oppose the apartheid, one 
enters into an area where access for people of the same race as the entrant 
is prohibited.  On the other hand, indirect disobedience uses a method of 
violating a regulation in order to change another regulation or policy, such 
as blocking traffic (violating the traffic law) in order to oppose the country‘s 
policy of invasion of another country. 
 
When such unlawful means of civil disobedience are selectively used, it 
usually means people have already exhausted all the lawful means and the 
state power still does not face squarely the injustices internal to the system.  
In this case, they have to resort to limited unlawful actions in order to 
appeal for attention to and resolution of the injustices.  Besides, when 
people go so far as resorting to unlawful actions to appeal to the state 
power, it means the injustices in the order of law have reached a serious 
level (there should be unavoidable loopholes in any order which usually 
wouldn‘t trigger large-scale unlawful actions). 
 
2.  Non-violence 
The non-violent characteristic of civil disobedience presents itself in two 
senses:  First of all, civil disobedience does not use violent means to achieve 
its goal or knowingly harm other people‘s life or personal safety in its 
actions, and it tries its best not to damage the properties of the state or the 
individuals.  Secondly, when agencies of the state power take coercive 
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actions against the actors of civil disobedience, the actors will not resist 
with violence. 
 
Non-violent means is determined by the nature of the civil disobedience.  If 
civil disobedience never intends to negate the entire structure of the order 
of law, it must acknowledge that the state power is the only agency that has 
the right to use force within the legal framework.  As long as the state 
power is still the only agency that has the right to use force, the law is still 
the primary means to regulate and adjust people‘s behavior and 
relationships.  The monopoly of the state power on use of force makes it 
necessary for people to choose means within the legal framework in 
handling their mutual relationship.  
 
War is in essence a lawless state because in war, the ruling factor is a 
coercive force, not law.  Once someone uses violent means on his own, he 
not only shows contempt for the power of the state organs, but he also 
declares he has abandoned the order of law and entered the state of war (or 
a lawless state).  Civil disobedience insists on not using violent means, to 
show that it still acknowledges that the state power is the only organ that 
has the right to use force and that therefore the law is still the primary 
means of adjustment between itself and the state along with other social 
elements.   Therefore, it has limited in advance its unlawful behavior within 
a certain range, i.e. within the basic structure of the order of law. 
 
Though civil disobedience conscientiously chooses to violate the law, it 
does not fail to acknowledge that this law is still the law.  Instead, it only 
exposes the injustice in the law.  The unlawful act of civil disobedience does 
not aim at directly abolishing such an unjust law, but it tries to persuade the 
state power to eventually terminate or change this law.  Since it is an effort 
of persuasion, ―disobedience‖ must be kept within the range of ―non-
violence.‖  Once force is used, the effort of persuasion would be irrelevant 
to the topic.  (―I am going to persuade you with a gun‖ is obviously 
sophistry by altering the concepts in disguise.) 
 
The justification of civil disobedience mainly relies on the moral nature of 
the appeal itself.  Its unlawfulness has obviously already destroyed the 
procedural justice (i.e. trying to change the law or policy without choosing 
the normal legislative procedure.)  Therefore, civil disobedience appeals for 
substantial justice, i.e. the goal and essence of the law.  The reason for 
engaging in civil disobedience is that a certain law or policy formed and 
enacted in accordance with a legal procedure obviously violates the basic 
essence of the law.  Therefore, civil disobedience tries to change this 
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current law or policy by violating this law or policy so as to make this 
provision compatible with the basic essence of the law.    
 
While any means can justify an immoral goal, a moral goal can only be 
achieved through moral means.  Since the legitimacy of the civil 
disobedience must depend on its own moral goal, its means must be strictly 
limited within the moral range.  We can say that its means of ―non-violence‖ 
is required by its moral goal. 
 
3. Openness 
People usually try their best to hide their unlawful behavior from the public.  
Civil disobedience, on the contrary, publicizes itself with great fanfare for 
fear that people won‘t know it has violated the law.  People who truly 
believe in civil disobedience are never conspirators hiding from openness. 
 
Loyalty does not necessarily have to be open, but the expression of loyalty 
must be open.  As for civil disobedience, its unlawful behavior seems to 
constitute a threat to the entire order of law.  To show its loyalty to the 
order of law as a whole, civil disobedience must keep its openness.  Civil 
disobedience publicly declares its goal in disobeying the law and publicly 
implements the act of violating the law so as to show and explain in clear 
terms to the state power and the general public that its unlawful act is 
limited only to a portion of the order of law, and that by the act itself the 
actors have no intention of overthrowing the entire order of law or of 
causing a total collapse of such an order.  
 
Besides, civil disobedience does not escape from the trial for its unlawful 
act.  Escaping from one‘s trial is a concealment, i.e. disappearance from the 
legal jurisdiction.  Escaping from trial means it no longer recognizes the 
legitimacy of the current state power (hence, does not accept its trial).  
Therefore, it places itself outside the current order of law, essentially saying, 
"the legal system is no longer valid to me."   By accepting the trial by the 
current state power, civil disobedience shows that it still acknowledges that 
this power has the legitimate final say, and that though it has committed an 
unlawful act in a portion of the order of law, it still accepts the jurisdiction 
of the current order of law.  In fact, actors of civil disobedience often 
regard the trial of themselves as an opportunity to once again appeal to the 
current state power and the general public.  
 
Civil disobedience does not violate the law merely for the sake of violating 
the law.  It is for changing the law that it violates the law.   Since civil 
disobedience does not intend to play the role of direct legislators (i.e. 
overthrowing the current legislature and enact laws by itself), it must appeal 
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to the current state power and public expression is one of the premises of 
its appeal. 
 
(3) Origin 
 
The source of validity of civil disobedience is conscience.  Hence, it appeals 
to a source higher than the law.  When civil disobedience judges a law, what 
it relies on is not a legal standard (such as whether it followed a legislative 
procedure, whether it is in compliance with a higher legal norm, whether it 
is enacted according to a precedent, etc.), but the standard of justice.  Once 
the content of justice of the law is involved, the law is no longer regarded as 
an absolute independent and closed system.  Such a topic as ―law must be 
just‖ means that law should be open because the law must contain a 
content bigger than itself (justice is a bigger concept than the law). The 
existence of a law not only requires that it be in compliance with the 
procedural requirements with the legal system, but it also requires that it be 
in compliance with the requirement for justice that is larger than the legal 
system.  If the law relies on its own standard within the system, then 
whatever is enacted in accordance with the legal procedure is the law.  
However, if the content of the law must be in compliance with the 
requirement that it meets the standard of justice, a law created in 
accordance with legal procedure may not have the content of justice that a 
law should possess.  Therefore, it becomes a pseudo-law that bears a mere 
carcass of the law.  Civil disobedience is a means by which people expose 
these pseudo laws according to the standard of justice. 
 
Both civil disobedience and revolution appeal to the standard of justice that 
exceeds the legal system, but their judgments about their targets are 
different.  A revolution targets the entire current legal system and it no 
longer acknowledges the justice of the entire current legal system. In 
contrast, civil disobedience tries to address a certain law in the legal system 
while still acknowledging the justice of the entire current legal system.  That 
civil disobedience is so popular in the modern societies shows people have 
recognized the limitations of man (as legislators) and the law.  Even in a 
democratic social environment, a basically just legal system unavoidably 
contains some unjust portions due to man‘s limitations (knowledge, abilities, 
times, conflict of interests, etc.)  When the injustice of a law is so serious as 
to affect the entire justice of the legal system but not serious enough to 
make it lose its entire justice, it can usually cause civil disobedience. 
 
Conscience (morality or justice) is also the source of the actual force of civil 
disobedience.    Since civil disobedience chooses unlawful means, abandons 
the direct protection of the law on its own initiative, not attempt to use 
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force in pressing its demands, and openly exerts pressure on the current 
state power with an unlawful act, civil disobedience almost always relies on 
its inner moral force.  If it were not for the moral self-confidence in its own 
appeal and the belief that such an appeal may activate a response from the 
state power and the general public out of their sense of justice, civil 
disobedience would almost never emerge. 
 
(4) Range 
 
As the goal of civil disobedience is to change a certain law or policy, it 
belongs to the arena of public affairs and is a political act.  Civil 
disobedience differs from conscientious refusal.  Conscientious refusal is 
also a violation of the law out of moral demands.  However, the purpose of 
conscientious refusal is to protect the individual‘s inner state of justice 
(one‘s own conscience), instead of reconstructing the outer state of justice 
in the order of law.  In comparison, civil disobedience relies on the 
individuals‘ sense of justice and its goal is to realize justice in the social 
order. 
 
II.  Legal positioning of the Chinese house churches 
 
Since their creation in the 1950s, the Chinese house churches have always 
been following the ―legal authority‖ of the Christian faith in mainland 
China.  After the Cultural Revolution, they have become the mainstream 
Chinese churches in terms of the number of people in their congregations.  
In the past ten years or so, house churches have begun to enter the Chinese 
mainstream on a full scale.  As a result, confirming its position in the 
current legal structure has become a must (no matter whether it is house 
churches or the state power).  When a huge number of people (around 60 
million) exist as a particular type of social organization on a long-term basis 
in the society and yet without a normal status endowed by the law, this 
allows loopholes to form in the legal life of the society that shouldn‘t have 
been there.  
 
For example, as there is no way for the house churches to gain the status of 
a legal person, its external and internal financial activities have to be 
conducted outside the jurisdiction of the regulations.   An example of this 
would be that, internally speaking, without going through the system of 
legal person, the law cannot regulate their internal financial activities.  In 
this case, the money and financial contributions of 60 million people every 
week have to collected, saved and used in a completely spontaneous 
manner. (According to the Bible, this is the obligation of faith that every 
Christian must perform.)  Externally speaking, without a status as a legal 
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person, the properties (sites for Sunday services and equipment needed for 
worship services) and financial relationships (rental contracts) may 
arbitrarily be abused by other people. 
 
As the house churches are entering into the mainstream from the margins 
of the society, they invariably come into a legal relationship with other 
social elements.  As a result, it is impossible not to confirm their own 
position in the current legal structure.  From the perspective of political 
science, the current state of existence of Chinese house churches is civil 
disobedience. 
 
(1) Unlawful behavior within the framework of the constitution 
  
Whether the Chinese house churches are ―constitutional‖ or ―illegal,‖ both 
of these epithets originated from the Bible.  Jesus said this in the Bible: 
―Render to Caesar the things that are Caesar's, and to God the things that 
are God's."1  This popular phrase shows the basic principle in Christianity 
on the relationship between church and state and it is also the fundamental 
criterion house churches should abide by in this field and the final basis by 
which house churches adhere to civil disobedience. 
  
1.  Respect for the basic order of law 
  
―Render to Caesar the things that are Caesar's‖ does not mean the earthly 
king may confront God.  It only means that the power of the earthly king is 
also bestowed by God.  In fields under the legitimate jurisdiction of an 
earthly king, a Christian must obey the jurisdiction of the earthly king 
because obeying the earthly king in these fields is equal to obeying God 
who bestows upon the earthly king his jurisdiction.  ―Submit yourselves for 
the Lord's sake to every human institution, whether to a king as the one in 
authority‖ (1 Peter 2:13).2  ―Every person is to be in subjection to the 
governing authorities. For there is no authority except from God, and those 
which exist are established by God‖ (Romans 13:1-2).3  
 
It is clearly stated in the Bible that God created the world according to laws.  
―He was in the beginning with God. All things came into being through 
Him, and apart from Him nothing came into being that has come into 
being.‖  John 1: 2-3.  This means the basis for existence of anything is laws.  
Without the laws, there wouldn‘t be existence.  Then God said, "Let the 

                                                            
1 New Testament.  Hong Kong Bible Society.  1983.  Mark: 12:17. 
2 New Testament.  1 Peter 2:13 
3 New Testament.  Romans 13:1-2. 
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earth sprout vegetation: plants yielding seed, and fruit trees on the earth 
bearing fruit after their kind with seed in them"; and it was so. The earth 
brought forth vegetation, plants yielding seed after their kind, and trees 
bearing fruit with seed in them, after their kind; and God saw that it was 
good. Then God said, "Let the waters teem with swarms of living creatures, 
and let birds fly above the earth in the open expanse of the heavens." God 
created the great sea monsters and every living creature that moves, with 
which the waters swarmed after their kind, and every winged bird after its 
kind; and God saw that it was good. Then God said, "Let the earth bring 
forth living creatures after their kind: cattle and creeping things and beasts 
of the earth after their kind"; and it was so. God made the beasts of the 
earth after their kind, and the cattle after their kind, and everything that 
creeps on the ground after its kind; and God saw that it was good. 1  
According to the doctrines of Christianity, order is not only the basis of 
existence, but also the criterion for existence.  Only by doing things 
according to order, i.e. honoring the boundaries set for various categories 
and meeting the requirements of the categories can the existence be called 
―good‖ or be in a ―normal state.‖ 
 
If there were not conscious acts of violating the law, the ―order‖ would not 
need to contain in its category the concepts of ―authority‖ or ―power.‖ In 
that case, all the implementation of the order or the following of law would 
be in a natural state.  It is just because man has the inner tendency to 
destroy the order that he cannot abide by the order in a natural way.   
Therefore, there emerged the authority or the power that implements the 
order by force and the law that is enforced with compulsive measures.  A 
pure Christian still should obey the state power and the law.  A Christian 
may not need the coercive force, but he or she must abide by the order 
because the order is created by God.  A secular person may abide by the 
law because of the external coercive power while a Christian abides by the 
law due to the requirement of his or her inner conscience.  ―Therefore it is 
necessary to be in subjection, not only because of wrath, but also for 
conscience' sake‖ (Romans 13:5).2 
 
Based on the teachings from the Bible, house churches obey the current 
state power on the whole and abide by the basic order of law. 
 
2. Partial disobedience 
 

                                                            
1 New Testament.  Genesis 1: 11-12; 20-21; 24-25 
2 New Testament.  Romans 13:5 
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The current conflicts between house churches and the current law mainly 
focus on the issue of registration.  House churches respect the current 
constitution and obey the current basic order of law and they absolutely 
have no intention whatsoever of overthrowing or even opposing the 
current state power.  Without considering the registration issue and the 
issues thus arising from it, we can say house churches are a role model in 
abiding by the law.  The conflicts between house churches and the current 
law are not on an all-out scale.  Instead, the conflicts center on a portion 
inside the structure of the constitution. 
 
The current state power has added an unwritten condition to the procedure 
of registration that is clearly stipulated in the written law: an entity must join 
the government‘s church before it can register and become a legal church 
organization.  The conflicts between the two center right on this unwritten 
auxiliary condition.  House churches do not oppose the procedure of 
registration as stipulated in the written law (i.e. the Regulations on Religious 
Affairs).  They only refuse to accept the actual procedure that has in it a 
hidden condition.  House churches find it impossible to accept this auxiliary 
condition either by the principles of the constitution or the principles of 
their faith. 
 
Judging from the perspective of the law, the existence of house churches 
has its basis in the Constitution.  Article 36 of the current Constitution of 
the People‘s Republic of China states: ―Citizens of the People's Republic of 
China have the freedom of religious belief.  No state organs, social 
organizations or individuals may compel citizens to believe in, or not to 
believe in, any religion; "This provision means that the current Constitution 
of the People‘s Republic of China acknowledges that the law does not 
possess validity on ideologies.  That is to say, the law cannot regulate the 
thinking of the individuals.  Religious beliefs belong to the category of 
thinking.  Therefore, it belongs to the area of personal freedom and no state 
organs may interfere with it.  The regulation by state organs on religious 
beliefs is limited to the external behavior of the religious beliefs and the 
external behavior that involves other people and the society.  As long as a 
religious belief has no intention of opposing the current state authority, has 
not deprived its members of their civil rights, or abused the civil rights of 
the non-members, the state organ has no right to interfere with its activities. 
 
The auxiliary condition in the current procedure for registration clearly 
violates the basic principles in the above-mentioned constitution.  Though 
both the government churches and the house churches bear the name 
―Christianity,‖ the two sides have fundamental differences and even 
conflicts in basic doctrines.  In the 1950s, it was just because people 
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concluded that the government churches already violated the basic 
principles of the Christian faith that a large number of Christians left the 
government churches, hence the house churches of today. The current 
procedure of registration requires that registered churches join the 
government churches.  This is already an interference in the doctrine 
controversy inside the faith, thus constituting involvement in the area of 
thinking.  If the law stipulates that Christians must join the government 
churches, this will be an interference in the freedom of Christian belief and 
the doctrine of house churches, and a deprivation of people‘s constitutional 
right to choose their faith.  Suppose the state organ in Germany stipulated 
that only when a church joins the Lutheran Church can it be registered as a 
legal church organization.  This would no longer be an issue of religious 
regulation, but a constitutional crisis. 
 
Article 5 of the Constitution of the People‘s Republic of China states: ―No 
law or administrative or local rules and regulations shall contravene the 
constitution.‖  Though the existence of house churches violates the current 
system of registration, its purpose is to safeguard the freedom of religion 
and the principles of the current constitution.  Because of imperfections in 
the system of the administrative law, there is no way house churches can 
use the administrative lawsuit to protect their constitutional rights.  Instead, 
they can only appeal to the state organs through their actual existence to 
change the current unconstitutional regulation in accordance with the 
constitutional principles.  Judging from this part, house churches have 
indeed violated a certain current regulation.  Yet, judging from the overall 
order of law, violation in order to change the regulation that violates the 
constitutional principle will actually improve the overall order of law. 
 
Judging from the perspective of faith, house churches do not oppose the 
state power through God.  Instead, they implore the state power to keep 
itself within the due range so as to safeguard the normal exercise of the 
state power.  What belongs to Caesar goes to Caesar.  However, what 
belongs to God should not go to Caesar.  If someone insists on giving what 
belongs to God to Caesar, the disaster will not fall on God, but on Caesar.  
A state that exercises its power beyond its range will not only fail to 
strengthen itself, but it will weaken itself.  To the secular government, its 
law regulates only life, property and external earthly objects.  As for the soul, 
only God has jurisdiction over it.  Therefore, once a temporal authority 
enacts a law that regulates the soul, it has exceeded the power given by 
God.1  In nature, there is no way a state power can possibly regulate faith 

                                                            
1 Martin Luther, To What Extent It Should Be Obeyed, WORKS OF MARTIN  
LUTHER, Volume Three, Muhlenberg Press, Page 251. 
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because the state power has only the external force and the external force 
cannot create or change the inner spirit.  ―Faith is a product of freedom and 
whatever is forced on someone is not faith.  Faith is a fortune brought by 
God for one‘s soul and it is absolutely impossible for an external power to 
force or create a faith.‖1  
 
The reason why house churches exist by disregarding the current system for 
registration is only because they want to return the jurisdiction over faith to 
God and help the state power go back to the range where it should have 
jurisdiction (i.e. the fields for external behavior and relationships.) 
 
(2)  The nature of violation by house churches 
 
When we discuss the nature of violation by house churches, we should by 
no means stay away from the following  premises: first, the conflicts 
between house churches and the current order of law are only limited to a 
portion of the entire order of law; second, the purpose of the house 
churches in violating the portion of the order of law is to improve this 
order of law so as to eventually make the order of law healthier; third, the 
order of law in China is evolving from an imperfect one to a more perfect 
one.   Taking these three above-mentioned premises as a starting point of 
our analyses, we can conclude this: though the existence of house churches 
is unlawful in nature, it does not mean house churches and the entire legal 
system are in a state of static and absolute confrontation. 
 
First of all, as house churches are loyal to the current order of law as a 
whole and have come into conflicts with only a portion of the legal system, 
the relationship between house churches and the current legal system is not 
that of an external conflict of ―mortal enemies.‖  ―Being loyal to the current 
order of law as a whole‖ means both parties acknowledge the current 
constitutional structure; this premise already guarantees that the conflicts 
between house churches and some specific legal system can be resolved 
within the order of law itself. 
 
Secondly, given that the unlawfulness of house churches is only for 
improving (not overthrowing) the current legal system and that the current 
legal system in China indeed has the flexibility of self-improvement, it is 
very possible for the house churches that are still in unlawful status to 
become lawful within the current legal system.  Since the end of the 
Cultural Revolution, as the legal system gradually improved, many so-called 
―reasonable but unlawful‖ social phenomena have not only become lawful, 
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they have also constituted the basic system for the present-day social 
prosperity.  ―Fixing of farm output quotas for each household‖ and 
―private business operation‖ are the most typical examples of this. 
 
Finally, if there is an internal benign and dynamic interaction between 
house churches and the current legal system, the existence of house 
churches will be in a transition of going from unlawful to lawful.  In this 
process of gradual transition, it is impossible to rule with a clear-cut black-
and-white standard that house churches are ―legal‖ or ―illegal.‖  Some 
people call house churches ―illegal churches.‖  This is an inaccurate 
characterization.  The law is not only an ―embodiment of the will of the 
ruling class,‖ it is also the rights of the people.  Law is not only a written 
form, it can also be a customary practice.  For example, when a person 
develops a virgin land without an owner or a nation occupies a virgin island 
under no jurisdiction, he or it gains the rights on the land or the island 
through actual possession and tacit permission from other people (that is, 
legitimization).  At present, house churches are already an actual existence 
(with a congregation of 50 million to 60 million) and the state power has 
not unequivocally banned it through actual abolishment.  Therefore, the 
existence of the former has already gained the tacit permission by the latter 
through the customary practice (the so-called ‗whatever is not banned by 
law in clear terms is permitted by the law‘).   Accurately speaking, the house 
churches in China now should be characterized as ―quasi-legal 
organizations.‖ 
 
(3) The non-violent nature of the ―disobedience‖ of house churches. 
 
House churches not only publicly declare that they don‘t use violence and 
avoid using violence in their actions, they also consciously stay away from 
any violent incidents or movements that have violent tendencies.  In the 
past half century (especially during the period when the leftist ideology 
dominated the political life in China), the state power unjustly used violence 
against the house churches.  Yet, so far we don‘t have any record of house 
churches returning violence with violence.  In the protracted ―disobedience‖ 
practiced by house churches, not using violent means is a clear 
characteristic of theirs. 
 
The redemption by Christ focuses on man‘s soul, and violence cannot 
change one‘s soul.  Jesus clearly pointed out that violent means can only 
produce violent results (―for all those who take up the sword shall perish by 
the sword‖) and that will not affect a change in man‘s soul.1 (―Do not fear 

                                                            
1 New Testament.  Matthew 26:52 
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those who kill the body but are unable to kill the soul‖).1  The nature of 
existence of Christianity has already determined that the means it uses to 
change the world is non-violent.  In this sense, in adopting the non-violent 
means, the house churches are following the teachings of Jesus and they are 
in compliance with the basic nature for the existence of the churches.  
Therefore, the non-violence comes from the inner nature of the house 
church, not a contingent strategy used for their existence. 
 
As long as a ―disobedience‖ movement insists on not resorting to violence, 
it means the movement still acknowledges that the state power is the only 
entity that can legally use force.  In doing this, it shows it still respects the 
current basic order of law.  In this respect, house churches use non-violent 
means to show that their ―disobedience‖ is an unlawful act that applies only 
to a part of the entire legal system with the premise that they still respect 
the current constitutional structure, showing their good will of eventually 
improving the entire current order of law through violation of a part of the 
system. 
 
(4) The openness of the house churches‘ ―disobedience‖ 
 
Some people call house churches ―underground churches‖ as if the house 
churches were a secret organization that opposes the current state power.  
If it is not an intention to distort facts, then it must be a great 
misunderstanding due to lack of knowledge of the actual circumstances 
surrounding the house churches.  In those years when leftist practices 
dominated in China, house churches were indeed forced to exist in an 
underground state.  However, since the reform and opening-up in China, 
house churches have gradually become open.  Though there are still some 
restrictions in law, gatherings of house churches are basically open in public. 
Except for when some foreigners (especially people of Chinese descent 
with foreign citizenship) occasionally visit house churches, most members 
of house churches who stay in China on a long-term basis do not 
intentionally present themselves as members of some secret organizations.  
The halo of being secret and mysterious may have some value of curiosity 
with which one brags about himself or herself in other countries.  In China, 
however, it doesn‘t help improve the existential environment for house 
churches.  The openness of house churches shows the house churches and 
the current state power are not in a confrontation as mortal enemies where 
one‘s existence means the other‘s demise.  House churches do not have the 
intention of stepping beyond the existing basic order of law.  As for any 
conflicts between the house churches and state power, they can discuss 
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them in negotiations.  The current mission for house churches is entering 
the mainstream society, not overthrowing the mainstream society. 
 
(5)  The political nature of house churches‘ ―disobedience‖ 
 
House churches have always been very cautious not to get involved in 
politics in any way.  However, their current existence is already a political 
issue.  Politics is not only about power.  More importantly, it is about public 
affairs.  House churches of many years ago could be defined in political 
science as ―conscientious refusal‖ which is very similar in attributes as ―civil 
disobedience.‖  The difference between the two is that ―conscientious 
refusal‖ is disobeying a certain law on moral grounds, and its purpose in 
disobeying is not to change the law, but to follow one‘s conscience; ―civil 
disobedience,‖ on the other hand, also violates a law on moral grounds, but 
its purpose is seeking a change in the law besides being an effort to follow 
one‘s conscience.  Though the former violates some public regulations, it 
only seeks to make oneself an exception.  Therefore, basically, it is an 
individual‘s act. Though it involves external behavior, it is only for the sake 
of one‘s own internal conscience.  Therefore, it is more of a moral issue.  In 
comparison, the latter seeks to change a certain public regulation and has 
unavoidably entered the public arena.  Today, house churches are urging the 
state power to change its regulations in religious administration through 
their very existence.  In this sense, their existence itself is already a political 
issue. 
 
(6) The moral nature of house churches‘ ―disobedience‖ 
 
Given that house churches‘ disobedience is based on the moral source of 
their faith and their appeal to the basis of the order of law itself, the moral 
nature of house churches goes without saying.  Unlike utilitarian political 
acts or political acts out of mere concerns for strategies, this type of 
disobedience based on faith and morality obviously has a sustainable and 
stable source of strength. 
  
III.  Prospects and suggestions 
 
The Chinese society is gradually evolving into a modern democratic system.  
In this major trend of our times, what might be called ―de-ideologization‖ 
of the state power has become a must.  In the arena of religious faith, the 
more the state power limits its activities to people‘s external behavior and 
avoids interfering in people‘s faith and thinking (the so-called ‗What 
belongs to Caesar goes to Caesar‘), the more normal its self-function 
becomes.  The normalization of the system of religious administration (i.e. 
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breaking away from the tradition of integration of church and state) will be 
more about the legal aspects of the social life instead of merely involving 
the status of existence of house churches.  Judging from its actual operation, 
the fact that the religious life of dozens of millions of people remains 
unlawful is doubtlessly a huge loophole in the legal system. 
 
As the social life is becoming more and more democratic, house churches 
are gradually entering China‘s mainstream society.  To any type of social life, 
―being illegal‖ will render the people involved in that life forever in a 
marginal state.  Therefore, it is impossible for an illegal faith to effect any 
substantial influence on the mainstream society.  Civil disobedience 
practiced by house churches is not violation of law for the sake of violation 
of law.  Instead, it violates the law in order to become legal.  Effecting 
changes in the current system of religious administration through civil 
disobedience and gaining one‘s own legal status is an essential condition for 
the house churches to influence the mainstream society. 
 
Some overseas forces exaggerate the conflicts between house churches and 
the state power as a life-and-death struggle.  Such an exaggeration not only 
distorts the facts, but also erroneously determines the nature of the conflict.  
As a civil disobedience movement, house churches have not stepped 
beyond the current order of law.  Arbitrarily categorizing house churches as 
a force hostile to the current order of law can only cause negative effects on 
the process of the house churches‘ entrance into mainstream society. 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This article is reprinted from www.21ccom.net.  

Hyperlink：http://www.pacilution.com/ShowArticle.asp?ArticleID=2781 
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编者按： 

    2011 年的上半年，伴随着一大批维权、异议和宗教人士的非法

拘禁, 失踪和遭受酷刑，以及北京守望基督教会受到持续两个多月

的逼迫，中国的法治和宗教自由出现了自 1989 年之后最严重的倒

退。然而，这种现象并不令人意外。2010 年 12 月，中国基督徒维

权律师团的发起人、著名宪政学家兼教会领袖范亚峰博士的被抓捕

并遭受酷刑，其实就是这场大规模打压运动的前兆。对华援助协会

曾在当时分析预测了这一趋势。令人遗憾的是，由于中国公权力对

法治的蔑视，以及国际社会对“范亚峰事件”的消极反应，中国政

府在今年上半年开始的全面打压，几乎没有遇到任何阻力，并仍在

持续。 

    针对这种形势，本期 2011 年春夏版的《中国法律与宗教》，

共计收纳了 6 幅短篇论文，旨在探讨法治、宗教自由与公民社会、

政体之间的关系和相互作用，并提出建设性的方案。 

1、本期发表了 2011 年 2 月由对华援助协会和美国乔治梅森大

学法学院共同主办的有关宗教自由, 法治和公民社会的论坛演讲者

的两篇书面发言.来自北京的律师李仁兵，在题为《论宗教自由及培

育中国公民社会》中，指出中国社会中介于公民和政府之间的中间

两种力量, 即非政府组织和律师维权团体系正在有效促进公民社会

发展, 也亟待需要国际社会特别支持。来自中国温州的教会牧者郑

乐国，在《对中国宗教政策和策略的一般性解读——兼论宗教迫害

境遇下的法律维权》中明确指出，尽管中国的宪法明确规定了宗教

自由，但由于宗教政策受到意识形态的左右，政府采取“国家控制

宗教”的社会主义政教模式。该文也详细阐明了政府控制官方教会

和打压家庭教会的策略，并提出法律维权模式的可行性。 

2、杨世建和赵丹的《 “宗教自由与族群和谐”学术研讨会综

述》（2010 年 8 月在北京大学召开），通过宪法保障宗教自由、政 
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教分离、宗教族群关系这三个方面，总结了与会人员的学术讨论。

其中特别提到中国的宗教法立法滞后和现有法规执法之间存在的

亟待解决的张力。 

3、中国著名的自由作家余杰，在《在上帝与凯撒之间——从

德国教会历史看政教关系》中，详细回顾分析了德国纳粹时期教会

与政府的关系，纳粹政府怎样将“日耳曼人的基督教”变为支持纳

粹的国教，以及拒绝加入国教的认信教会所颁布的《巴门宣言》的

意义。最后，对比了东德时代的教会和中国教会的相似之处。 

4、中国家庭教会的学者单传航，在 2010 年 6 月的“国会中国

委员会圆桌论坛”中，就《关于中国政府针对属灵运动的宗教政策》

进行发言。他认为，中国传统的政治-宗教哲学中“天命”这一敏

感观念，在历史中影响了政府和属灵运动之间的关系。中国历代政

府，在公众领域中，都将宗教中与政治不同的意见给予禁止。属灵

运动从伦理道德的角度，往往构成对统治者的挑战。最后他指出，

基督教将会对中国未来的宗教自由产生重大的影响。 

6、法律学者刘同苏牧师的《非暴力不服从与中国家庭教会的

法律定位》，指出作为中国的家庭教会，正是通过非暴力不服从运

动，促进了法律秩序的发展健全。文中详细阐明了非暴力不服从的

定义和家庭教会的法律定位。最后，展望了前景并提出了建议。 

综合而言，上述的六篇论文的中心论题是：宗教自由与意识形

态之间只有通过实施法治才能建立顺通有序健康的公民社会。 

    对华援助协会将继续致力于推动中国境内的宗教自由和人权

改善。因此，需要我们国内国外各方的共同努力，理论探索并实践

法治内的维权模式，有效推动中国公民社会的发展。 
 
总编：傅希秋 牧师   对华援助协会创办人和会长 
 
2011 年 6 月 30 日   美国•德州•美德兰 
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范亚峰博士在 2010 年 12 月之前的几个月里多次被传唤和拘押 
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论宗教自由及培育中国公民社会 
2011.02.01 在乔治.梅森大学法学院的讲稿 

李仁兵 
 

首先，谢谢乔治.梅森大学的基督教法制协会和位于德州的对华

援助协会邀请，得以今天在这里和大家见面。因为一年多没有出来

了，临行前我还担忧着我是否会像其他被邀请的朋友一样在通关时

被口头告知，“我的此次出镜会危害国家安全”，然后拒绝我出镜，

不给我任何可以申诉救济渠道。直到我跨过海关那刻，我才松了口

气。但是，后面的三位被邀请的朋友就没有我这样幸运了。 
 
其次，我注意到了今天的主题是“人权论坛- 与被逼迫的信徒

同行”，主要讨论宗教自由与法律的问题，兼涉及中国现实社会下

人权问题、公民社会构建。由于时间的原因，我只简单谈一下宗教

自由和文明转型下的中国公民社会。 
 
很抱歉告诉大家，我现在还没有皈依主的圣召之下，但这不代

表我没有信仰。作为法律实践者，我坚定捍卫包括宗教自由在内的

信仰自由，如果这种自由是依从人性，尊重生命，向着文明教化的。

其实，信仰自由从其本源而言，首先是一个私的问题，因为信仰的

历史与人类社会同样长久，早于国家的产生。在国家产生之前，信

仰主要是私的范畴，每个人每个民族都有着自己的信仰或者崇拜，

没有信仰或者崇拜反成了不正常的；说其是私的，更在于内心世界

探索只有探索者本来才能控制，有时候任何其他力量都无法介入， 
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也不应当去介入。同时在然后才是公的问题。之所以成为公的问题，

我个人认为，不外乎有两个：一是在国家机器或者类似机构产生之

后，包括宗教自由在内的信仰自由面临危险，常常受到公权力的侵

袭和限制，需要对这种权利侵害提供一种保障和救济；同时，在权

利结构中，信仰是一个如此普遍、基础、先在的部分，以致宪法在

内的法律不能遗漏。这是信仰自由由私的问题成为公的问题的主要

原因。另一个原因是，宗教社团产生后，它拥有超越个人的组织化

力量。这种组织化的力量分享了国家或者政府机构的权力，同时组

织化力量也被异化为工具，实行非文明化的行为。于是，国家或者

政府对宗教社团有着敌意和防范，出台许多有关的公共政策，加以

控制或者收服。 

对待包括宗教自由在内信仰自由，不同国家有不同的公共政

策。有两种态度是截然相反的。一是“宽松到可以控制”的公共政

策。一个实行宗教宽容的社会中，尊重个人信仰自由，宗教文化也

是多元的，政府与宗教相对独立，如现在的你们所处的国度，还有

日本。政府不对任何信仰贴标签定性，只对具有社会危害、触犯法

律的行为予以规制和处罚。另一种是“严控到可以监管”的公共政

策。在一个实行严格监控的社会下，有的时候宗教社团本身成为一

个类似公的机构或者政府的附属机构，发挥着社会控制的作用。私

设教会（包括称之为家庭教会）往往得不到法律上承认的，会被以

“非法组织”加以取缔的危险。在大陆，许多被逼迫的信徒就处在

这种境遇之下。 

其实，就我个人而言，因为承办比较多的公益案件，与大陆的

关注健康领域的非政府组织合作多一些，在法律之下对中国公民社

会更感兴趣一些，思考的更多一些。 

中国力量并没有你们想像的那么强大，不是你们想象中那种庞

然大物，会把美国吃掉。要知道，大的未必是好的，越大东西越粗

燥，被吹大的神话终究会破灭的。在你们感觉到崛起的中国，在经 
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济改革获得巨大成绩的同时，在国内自身累积重重的社会矛盾，环

境问题、医疗在内的健康权保障问题、土地征收拆迁问题、宗教问

题、民族问题、教育问题等等，许多是制度性的。中国社会正处于

文明的转型期。 

在中国传统文明中，社会结构基本上是“政府—公众”单一的

直线垂直型结构，其中政府在这个直线结构顶端，掌握着话语权，

是社会的强势力量，而公众则处于下端，丧失话语表达权利，是社

会弱势群体。为了维护政府所代表的利益集团的利益，政府借助强

大的国家机器长期压抑乃至关闭着民众利益诉求表达的渠道，“权

力就是公理”在国内盛行。进入 21 世纪后，尤其是在经济不景色

和经受奥运洗礼后，中国国内社会矛盾日凸显，突发性、群体性事

件频发，朝野文化对碰激励，民间寻求话语权和利益表达诉求高涨。

于是，中国能否和平实现文明转型以及如何实现这种和平转型，不

仅是政府决策者所关注的问题，同时也是直接接触社会弱势群体、

从事社会工作的包括律师、民间团体等社会工作者所关注的热点。 

事物发展力量来自于事物内部，同样社会文明进步的力量孕育

于社会内部。在中国社会文明转型中，出现两个最为显著的特征：

一是 NGO 的蓬勃发展；二是以律师自身维权觉醒为先导的维权斗

争日益高涨。这两个事物是中国社会内生的独立发展的力量，尽管

在国际化的条件受到了外部因素的影响。这两大因素的成长、壮大

是中国社会福音。之所以这么说，主要原因在于： 

一是ＮＧＯ的蓬勃发展已经而且必将改变中国的社会结构，即

改变传统的“政府—公众”直线垂直型为“公众－ＮＧＯ－政府”

三足鼎立的“三角”型平面结构。公众通过组建各种代表自己利益

的民间团体（主要是ＮＧＯ），把原来微弱的个体力量聚合成相对

强大的力量，向社会发出自己声音，必要时与政府代表协商、谈判，

顺畅地表达自己诉求。同时，NGO 的健康发展，将积极地联系相

应的公众，教育和培育团体成员公民意识，理性地参与社会事件处 
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理，尤其是很大一部分问题无需政府的介入即可在 NGO 等团体内

部依靠团体力量即可解决，大大降低了政府管理社会的成本。NGO

迅速发展，逐渐覆盖社区的各个角落，代表民间力量的崛起，必将

约束传统文明的“全能政府”，使之向法治文明下的“有限政府”

转变。 

二是没有律师文化的繁荣，就没有法治文明的繁荣；在律师权

利和尊严得不到保障之前，法治社会缺乏制度基础。通观法治文明

较为成熟、发达的法治社会中，律师文化是培育法治根基，法官、

检察官等其他法律职业群体基本上是从律师职业群体中培育和发

展起来的，或者说经历了律师素养洗礼。在法治社会中，律师接办

人权案件可以在法庭中援引法律理据据理力争，备受公众尊敬，无

需顾虑因为当事人提供法律服务而受政治打压、无理检控、袭击或

者拘禁。但是，在中国大陆，律师职业言论自由和人身安全得不到

应有的保障，维权律师与法律维权人士受地方政府公安及官员迫害

至令人发指的地步，不断出现。在临行前，一个同行发来邮件告知

一个消息：黑龙江佳旭律师所八名律师被道里区法院法警殴打，其

中有女律师竟被打致流产。司法不独立，律师的尊严在法庭受到漠

视。新的《律师法》于 2008 年 6 月 1 日生效。8 月份北京 35 位律

师联名呼吁直接选举律师协会，掀起了律师维权运动的高潮，随后

宁夏等各地旅协纷纷要求直接选举、实现行业自治。律师自身维权

运动引起政府高层的重视，备受国内外的关注，成为社会维权斗争

的先导。 

建设法治社会是中国朝野对未来社会发展的共同价值取向之

一。NGO 的发展将构筑法治社会的坚实社会基础；而律师这个职

业群体是法治社会内不可或缺的构建主体，是培育规则意识，引领

和推动法治社会建设的主要力量。把政治问题法律化，一切的社会

纷争都得以法律解决，熨平社会文明转型带来的震荡。 
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   最后，我需要提及的是宗教自由与公民社会的培育也是有着密

切联系的。我始终认为：世界的基本结构是三分的。这种三分的基

本机构，不仅普遍的存在于自然之中，从天体的宏观世界到量子的

微观世界，而且普遍存在各种社会想象之中，包括政治结构和社会

结构。你们国家的制衡理论之下三权分立就是一个例子。中国社会

在之所以不稳定，在于力量的失衡，缺乏一个强大的中间力量，架

构在公民个人--政府之间。上面所论及的宗教团体和 NGO、律师职

业团体、社区组织等，都是中间力量的一部分。法治社会之下，政

府是不是“全能政府”，而是“有限政府”；公共服务不可能有政

府包揽，事实上政府也无法包揽全部公共服务。一个习惯于过度依

赖政府的民众，有着更多的抱怨，缺乏自我组织能力和行动，有时

候缺乏规则意识！现在需要的做的任务就是培育和发展这个中间力

量！中间力量的强大，才能改变传统的公民—政府的社会结构，形

成稳定的三角结构，制约政府公权力，公民社会才能到来。 
 
 

（完） 
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    2010 年 10 月 9 日，内蒙古的刘劲涛在前往南非开普敦参加洛

桑会议之前，被公安局以非法宗教聚会为由，行政拘留 15 天。 
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对中国宗教政策和策略的一般性解读 

——兼论宗教迫害境遇下的法律维权 

郑乐国 

 

中国宪法规定了公民享有宗教信仰自由。这预示着宪法没有

明文规定何种宗教奉为国教，或采纳政教合一的政教模式，但中国

政府强调社会主义特色的政教模式。在具体操作中，政府并不允许

教徒有真正的信仰实践自由。政府要求信众在政治上团结合作。这

个政治团结涵盖了党对宗教团体改变信仰内容，因为党的政治内容

与宗教信仰相抵触时，政府则要求教徒服从党的领导，即使在教徒

违背良心的情况下也必须如此。这可被视为是社会主义政教模式，

本质上属于“国家控制宗教型”的管理模式。 

为了信仰良心的自由，保障公民的宗教信仰自由免于侵犯。宗

教团体有必要对此进行分析，并对政府控制宗教团体的侵权行为作

出回应，以摆脱它的实际管辖。以下内容的第一部分，简述政府统

战或管辖宗教团体的多项意识形态。第二部分，简述政府对于官方

宗教团体，主要利用宗教事务局、宗教事务条例、三自爱国会组织

进行控制。第三部分，阐述政府对于非官方的宗教团体，常假借各

种法律罪名进行打压，以达到统战和压制宗教团体的目的。第四部

分，简介非法律模式维权，提出现阶段，法律维权模式的可行性。 



《中国法律与宗教观察》 
 

 
12 

 

文中所及的宗教团体主要以基督教家庭教会和三自教会为例子，偶

尔也指向其他宗教。 

中共政府对宗教问题的意识形态根深蒂固。教案频发的迹象说

明了政府对宗教团体的打压策略继续收紧，短时内不大可能出现宗

教自由逆转现象，基督徒对此应有充分的预备。在遭到迫害时，除

了容忍、回避，或寻求分离之外，当重视法理维权的进路。当前在

宗教政策收紧的境遇下，以法律捍卫宗教信仰自由可作为对政府宗

教迫害的回应。 

 

一、中国宗教政策受意识形态左右 

中国政府对宗教政策和管理大致可概括为：坚持中共对宗教工

作的政治领导，掌握政治方向和重大方针政策，使宗教同社会主义

社会相适应；宗教团体、宗教活动场所和宗教事务不受境外势力的

支配；一切爱国宗教团体都应当接受党和政府领导。中共制定这些

宗教政策的导向与中国政府其意识形态有关，至少有以下几点： 

 

1、国体宗教化的意识形态 

在五十年代至今八十年代初，中国促成国体宗教化，其宗教政

策以“消灭论”为导向。中共政党政治由政教一体化的传统儒教模

式塑造，将中共政党自我宗教化，将马列主义教条成为制宪的法理

依据，从而支配了国家的宪政，而非宪政规范政党。
1

                                                 
1 刘小枫，《现代性社会理论绪论》（上海：三联书店，1998），485-486。 

此外，“人民

民主专政教义”和实现该教义的阶级斗争以群众运动的仪式，将“人

民”结合在一元化金字塔式结构的人民共和国内，形成了延续至今 
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的“人民”宗教。实质上，将人民融合为中共政党的一部分，党国

和马列主义教条以及领袖个人混合成为人民膜拜的唯一宗教。
1

 

2、出于现实政治的考量 

其一

元化的表现就是将所有民间的力量融合成为中共的一部分，将宗教

纳入可消灭的目标内。这种意识形态的宗教观基本上视宗教为人民

的鸦片，但中共政党和领袖却自我神化，宗教政策以阶级斗争和消

灭宗教为目的。 

中共政党和领袖自我神化的崩溃，而宗教却继续存在，政府的

宗教政策转转以“管辖”为导向，提高对宗教组织的防范。中国有

国家控制宗教的传统。古代的皇权高于一切。任何独立于官府之外

的社会民间组织力量被视为是对政权的潜在威胁。中国的官僚体系

以掌控群众和消灭独立于政府管理体系之外的势力为目标。
2

中国历史上的草根政治反抗运动曾利用宗教进行组织和动员。

几千年来，皇权的统合努力使得佛道教的民间组织丧失独立性，逐

渐融为“中华文化”的一部分。基督教在教义上或组织上仍然相对独

立，形成对国家——宗教关系“统合主义”模式的挑战。尤其是基督

教在价值观认同方面与普世价值存在共同之处，这也使得政府对基

督教倍加防范，以防止所谓的境外组织的“渗透”。 

 

为此，政府阻止教会组织结构的联合和力量。家庭教会若按照

宗派特色自愿组合，特别与国际教会有往来，政府则毫不犹豫的予 

                                                 
1 曹志，“北京基督徒公民观研究”第三部分“人民宗教”，2008 年韩国汉东大学国

际法学院“宗教与法治”国际学术研讨会上的发言。 
2 李东海， “盐光沙龙第十九期：理解“秋雨之福”教会事件：认知图式及其理念分

歧”，公法评论网，

http://www.gongfa.org/html/gongfazhuanti/zongjiaoziyou/20091008/570.html。 

http://www.gongfa.org/html/gongfazhuanti/zongjiaoziyou/20091008/570.html�
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以反对。取缔任何在其统治之外的教会联合和组织。2008 年，民政

部取缔中国基督教家庭教会联合会就是明显的例子。
1

 

3、宗教实用主义政教观 

对于三自教

会，三自会制定“三定”（定时、定片、定人）的地方法规，意图

是限制三自教会的跨地区活动，防范三自教会的自由联合，除非得

到他们的审批和监督。2004 年宗教事务条例规定跨地区的教会活动

必须经过审批予以监督，旨在加强和阻止教会组织之间的联合。 

九十年代初，政府不得不承认难以消除宗教的事实，中共提出

“适应论”的社会主义宗教观。前中共领导人江泽民主席承认宗教

将长期存在，和调整宗教政策的可操作性，也就是“团结一切可团

结的”。2  1993 年，江泽民在宗教工作上说：全面、正确地贯彻

执行党的宗教政策；依法加强对宗教事务的管理；积极引导宗教与

社会主义社会相适应。
3
这种宗教论反映出政府实用主义的倾向。

4

                                                 
1 “基督徒法律人关于民政部取缔中国基督教家庭教会联合会的声明”，

  

    政府要求宗教团体对教义重新作出诠释，以与社会主义制度相

适应。无论是党的“三个代表”或构建“和谐社会”理念都成为宗教宣

传内容，宗教团体不能按照自身教理自由传讲，乃是被要求作出调

整，先进行教理的“协调”，再“适应”社会主义制度，使宗教成

为党可利用的资源。统战工作者黃铸指出：“说适应，就是有不适 

http://www.shengshan.org/shequ/?action-viewthread-tid-1631。 
2江泽民：《在全国统战工作会议上的讲话》，（2000 年 12 月 4 日），中共中央

文献研究室编：“江泽民论有中国特色的社会主义（专题摘编）”（北京：中央文

献出版社，2002），371。 
3江泽民，中央统战部网站，

http://cpc.people.com.cn/GB/64107/65708/66067/66082/4468758.html。 
4国务院宗教事务局编，《宗教政策学习纲要》(北京:宗教文化出版社，1995)，45。 

http://www.shengshan.org/shequ/?action-viewthread-tid-1631�
http://cpc.people.com.cn/GB/64107/65708/66067/66082/4468758.html�
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应，必须进行必要的改革，改革一些不利于人民生产、生活和身心

健康的东西，发扬一些与社会主义制度适应的东西。”1

以上例举的意识形态主导了政府在不同时期的宗教政策制定

和管理模式，共同点是限制宗教信仰自由，防范任何组织对其政治

构成威胁。尽管 1982 年中华人民共和国宪法、1994 年中国国务院

颁布境内外国人宗教活动管理规定，及 2004 年国务院公布的宗教

事务条例规定公民有宗教信仰自由，国家保护正常的宗教活动。但

同时也规定外国人不得在中国境内成立宗教组织、宗教办事机构及

宗教活动场所或开办宗教院校，不得在中国公民中发展教徒、委任

宗教教职人员和进行其他传教活动。中国宗教团体也享受不到信仰

自由，反而，受到各种限制。中共的意识形态决定了它的宗教政策，

以行政手段限制宗教的发展，也制约了中国公民的宗教信仰自由。 

    “适应

论”仍是现阶段政府宗教政策的理论基础。它的弊端除了要求教会

修改教理的诠释意义外，也导致了地方政府任意打压教会，只要政

府觉得某个教会不符合“和谐社会”要求，就可以予以打压，甚至

将教会领袖列入“维稳”重点监控和打压的对象。 

 

二、政府控制官方教会的基本策略 

    目前中国官方承认的五大宗教为：佛教、道教、伊斯兰教、天

主教和基督教。但犹太教、东正教以及其他民间宗教排除在宪法承

认的宗教之外。这五大宗教按照政府的规定，必须隶属于政府的一

个宗教协会，并由国家宗教事务局和中共统战部进行指导和监督，

其中包括外国人在中国的宗教活动。在基督教方面，政府设立了管 
                                                 
1黄铸，《民族问题和宗教问题讲课提纲》，1990。收氏著（1999）“新时期统战

民族宗教问题论文集”第二集（北京：华文出版社），9。 
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辖组织，制定系列控制教会的条例。 

 

1、设立三自爱国会 

中国政府为了表达独立自主精神，设立三自爱国会。
1
自 1950

年起将中国天主教会与罗马教廷分离，由政府指定的爱国会管理，

凡不在爱国会管理下的宗教活动被指“非法”，习惯称之为“地下教

会”。基督教成立三自爱国会，以“自治、自养、自传”为原则，

企图使中国基督教走上自主自办的道路，切断与外国教会的关系。

中共透过这个代理组织以达到统战教会的目的，中共在三自教会内

安插代理人，许多三自教会和三自会主席是秘密地下党员。2

爱国会成为党控制教会最活跃的组织，不加入该组织的教会被

定为非法组织。但有许多基督徒拒绝加入三自爱国会，在未经登记

的家庭住所、写字楼等场合从事基督教活动，这些教会被称为“家

庭教会”。凡是未登记的宗教团体成员均不断遭受到当局各种不同

程度的干扰，包括恐吓、骚扰和拘留，有的被定位为“邪教”组织。

在坚持无神论前提之下，中国政府打压宗教的方式通常把教会组织

定性为外国阴谋渗透组织，强力取缔天主教、基督教等宗教的各种

教会组织，动辄将神职人员拘押或下放劳改，并施压教徒加入政府

所操控的爱国教会。 

 

 

 

                                                 
1 《中国基督教三自爱国运动委员会章程》，基督教全国两会办公室网站，

http://www.ccctspm.org/quanguolianghui/zhangcheng_sanzi.html。 
2李储文，维基百科网站，

http://zh.wikipedia.org/zh/%E6%9D%8E%E5%84%B2%E6%96%87。 

http://www.ccctspm.org/quanguolianghui/zhangcheng_sanzi.html�
http://zh.wikipedia.org/zh/%E6%9D%8E%E5%84%B2%E6%96%87�
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2、设立宗教事务局 

政府透过宗教事务管理机构对宗教组织的事务进行所谓的依 

法管理。宗教团体成员只能在政府认可的宗教团体指导下活动，才

被认为是合法，其目的在于确保政府对宗教组织的控制。而三自爱

国会就是隶属于宗教事务局。三自会的人事任命权由宗教事务局决

定，虽然三自会也会进行形式上的换届，但只是一种摆设，宗教事

务局操纵真正的权利。如果没有得到宗教局的默许，三自爱国会的

人事选举不会被政府所接受。 

在此模式下，政府与宗教组织不是相互独立、平等、分离的关

系，而是管理与被管理的关系。宗教管理部门对宗教团体的政治方

向，内部人事安排、财务、宗教活动、神职人员教育、外事往来、

教徒发展等方面均予以监督指导。
1

 

3、颁发宗教事务条例 

 

2004 年颁发的《宗教事务条例》强化了政府对宗教事务的控制，

削弱了公民的信仰权利。
2
宗教事务条例赋予宗教事务部门极大的权

力。
3

                                                 
1刘澎，“关于中国宗教问题的战略思考”，《领导者》2009 年 8 月号，总第 29 期。 

根据宗教事务条例的规定，政府包揽了宗教团体的设立、活动、

场所的登记，以及教职人员的认定和财产的管理，宗教团体设立宗

教院校，出版读物，都需要得到它的批准。宗教事务部门掌握着宗

教团体进行活动的各环节的批准权。这种做法与宪法规定的信仰自 

2 《宗教事务条例》，中华人民共和国国务院令第 426 号，在 2004 年 7 月 7 日国

务院第 57 次常务会议通过，自 2005 年 3 月 1 日起施行。国家宗教事务局网站， 
http://sara.gov.cn/GB/zcfg/116b855c-0581-11da-adc6-93180af1bb1a.html。 
3 2004 年《宗教事务条例》第 8、13、15、16、18、19、20、22、23、24、25、
26、27、28、31、33 条。 

http://sara.gov.cn/GB/zcfg/116b855c-0581-11da-adc6-93180af1bb1a.html�
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由相违背，与政教分离原则背道而驰。
1

政府以各种名义对宗教团体进行管治。在基督教方面，政府不

惜实施打压的措施，造成政教关系的紧张局面。中国法律没有明目

张胆的规定“消灭宗教”，但政府又企图要压制宗教的发展，只得

采取更隐蔽的干扰手段，或更堂皇的法律名义进行对宗教团体进行

限制。 

  

 

三、政府打压非官方教会的策略 

    政府设立宗教事务部门，制定政策法规对宗教团体进行所谓的

依法管理。但对于“三自会”管辖之外，不直接受宗教局操纵的家

庭教会，这些部门和条例几乎全部失效。故此，政府为了控制这部

分的教会，另外采用其他的控制手段。除了边缘化，弱化家庭教会

的影响力等措施之外，也不给予合法的社会身份。采用“非法化”，

“去基督教化”，罗织“非法聚会，非法组织，非法建筑”等罪名，

将教案事件“去宗教化，邪教化、政治化、个人化、法律工具化”

等手段。近年，政府栽赃某些基督徒违法，冠以“非法经营罪”、

“非法侵占土地罪”、“泄露国家机密罪”等罪名，以确立打压教

会的正当性，避开宗教迫害的恶名。 

在具体执行过程中，地方政府联合各部门的公权力进行干预。

针对家庭教会时，不一定运用“三自爱国会”或“宗教事务局”这

类组织，可能联手公安局、消防等部门对家庭教会进行干扰或打压，

目的在于限制家庭教会的发展。 

                                                 
1姜时华，“保护公民权利，还是强化国家控制?——评国务院 2004 年《宗教事务

条例》”，http://www.gongfa.com/jiangshzongjiaotiaoli.htm。 

http://www.gongfa.com/jiangshzongjiaotiaoli.htm�
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1、运用刑法对教会领袖选择性打压 

过去几年中，政府引用刑法第 300 条第 1 款的条款，以“组织、 

利用会道门、邪教组织、利用迷信破坏法律实施罪”等为由打击宗

教团体。假借打击迷信邪教为由以压制宗教活动。例如：华南教案，1

2004 年 5 月份，中国政府向各省党委和宣传教育部门下发文

件，要求加强马克思主义无神论的宣传教育，并展开广泛的、多层

次、多方位的落实无神论行动，打击所谓的封建迷信。各地中、小

学生被要求签下反邪教誓言，主要新闻媒体和网络开辟无神论专

栏，高等院校及社科 院要推行无神论教育。政府的这些做法显然

与宪法规定宗教信仰自由说法相抵触。 

    宗教问题刑事化的打压策略。2004 年 9 月，北京蔡卓华牧师因

带领六个“家庭教会”，并出版宗教杂志，被北京公检法机关以非法

经营罪为由秘密逮捕，公安部将此案视为“建国以来最大的一起境

外宗教渗透案”。事实上，蔡卓华只是印刷灵修版圣经和基督教书

籍，其定罪的依据是刑法中空白罪状条款和最高人民法院的司法解

释。这充分体现了宗教问题刑事化，视法律为专政工具的心态。

 

许多人被冠以邪教的罪名被捕入狱。 

2

                                                 
1 龚圣亮，维基百科网站，

 

    对教会领袖个人选择性打压。2010 年 12 月圣诞节前夕，北京

当局对著名的维权领袖、基督徒法律维权理论和实践的领军人物，

北京圣山教会，圣山所的家庭教会基督徒领袖范亚峰博士予以羁

押。警方为取缔设在他家里的主日礼拜，以“扰乱社会秩序”的名 

http://zh.wikipedia.org/zh/%E9%BE%9A%E5%9C%A3%E4%BA%AE。 
2范亚峰，“家庭教会的兴起和生存困境”，
http://www.gongfa.org/html/gongfazhuanti/gonggongshenxue/20091001/565.html。 

http://zh.wikipedia.org/zh/%E9%BE%9A%E5%9C%A3%E4%BA%AE�
http://www.gongfa.org/html/gongfazhuanti/gonggongshenxue/20091001/565.html�
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义多次传唤他，最后，将他从家里带走，他曾被失踪一段时间，据

传在被拘期间受到了酷刑，后虽获释，却至今仍然软禁在家，受到 

严密监控。当局切断他的互联网，使他与外界失去联系，警方也没

收了圣山教会和圣山所的物品，摧毁了圣山所的维权等事工。 

 

2、以登记为由选择性执法 

政府以“未经登记属于非法聚会”为由选择性取缔各地家庭教

会。一方面，默许了部分家庭的聚会活动，但同时又打压其他的家

庭教会，尤其是不受其控制，有颇有影响力的教会。旨在分化家庭

教会之间对政府宗教政策的审视态度。 

以未登记为由加以打压。在 2006 年初，北京方舟教会连续多

次受到冲击，警方给出的理由是其作为家庭教会没有到官方登记。

但是，北京守望教会（家庭教会）主动多次申请登记，结果皆以失

败告终。守望教会的登记个案说明了登记管理部门的逻辑是：宗教

管理部门行使审批登记的行政许可权，宗教团体服从宗教管理部门

和民政部门业务指导和监督管理，否则不予登记。宗教事务部门只

要控制了登记这一根本性环节，没有其批准和同意，任何宗教团体

不能取得合法地位。
1
家庭教会若想登记，必须被要求依附于“三自”

会系统。
2

政府以家庭教会不登记为由冠上非法活动场所或非法聚会的

罪名，聚会也常受到干扰。家庭教会若不参加三自会就不会给予登 

 

                                                 
1曹志，“中国宗教团体登记制度分析——以基督教家庭教会为考察对象”，公法评

论网。http://www.gongfa.org/html/gongfazhuanti/zongjiaoziyou/20081128/107.html。 
2在某些地区可能存在个别家庭教会表面上不需要透过三自会取得成功登记，事实

上，个别登记成功的家庭教会私下已经取得“三自会”的许可。 

http://www.gongfa.org/html/gongfazhuanti/zongjiaoziyou/20081128/107.html�
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记，像守望教会申请登记却不成功，聚会活动场所至今仍受到干扰。

总之，无论如何政府打压家庭教会都会给出一个漂亮的借口。 

 

3、官办宗教政治化 

政府如果承认宗教团体是宗教团体成员的自愿组合，那么这种

组合应该是非盈利的、非政治的、不具任何官方色彩的群众组织。

但一些宗教团体由政府批准或扶持设立，这样宗教团体属于官办宗

教。
1

政府对教会执行其意识形态和宗教与社会主义相适应的政治

指导。透过“三自会”的各项会议贯彻党的社会主义精神。在官方

神学院丁光训一度在金陵神学院推行神学思想建设，在教义方面做

协调，例如：淡化“因信称义”和“信与不信”的问题，修改基督

教基要教义以适应社会主义制度，使官方教会紧紧的围绕在党中央

的周围。 

官办宗教的行为不只是在基督教界，也广泛的出现在其他宗教

团体。 

同时，在国际方面，政府花费大量的活动金额努力塑造宗教自

由形象。官方在各大城市扶植官方教会，允许改建大型教堂和神学

院，热情接待外宾，但在这些形象宣传的背后，也加强了政治学习，

意图进一步控制官方教会的决心。在基层，透过三自会强化操控教

会的人事安排，使三自教会更具官方色彩，当然也遭遇到某些三自

教会的“反控制”。政府对那些寻求摆脱官方政治控制，建立教会

自身范畴的“自养、自治、自传”的“真三自”教会，均予以严厉

                                                 
1姜时华，“保护公民权利，还是强化国家控制?——评国务院 2004 年《宗教事务

条例》”，http://www.gongfa.com/jiangshzongjiaotiaoli.htm。 

http://www.gongfa.com/jiangshzongjiaotiaoli.htm�
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打压。 

以 2008 年 12 月 14 日，浙江温州市乐清“白象选举案”为例。
1 白

象教会按照圣经中关于选举的教导（徒六 3），并其教会的传统，

进行了议会的自由选举，但遭到乐清市宗教局的抵制，乐清宗教局

扶植它的代理组织，又以刑事罪名栽赃陷害羁押选举方成员黄乐敏

弟兄，并对选举方组织者施以强大的政治压力，并在公安内部将选

举组织方个别成员例入“黑名单”，随时全面剥夺其人身自由。宗

教局也联手其他部门袒护宗教局的代理组织，在教堂内大肆破坏，

导致教会一年多无法自由敬拜聚会，多人被打，教产破坏价值数万

元。
2

教会选举人事管理属于自身事务，也是宗教信仰自由的具体表

现。但依照温州乐清宗教局、统战部等部门对于当地三自教会的管

辖逻辑来看，他们意图对三自教会加强控制，使其具官办教会政治 

教会为此进行了一年的法律维权，政府的侵权行为遭到基督徒

的共同抵制，在这场信仰的争战和法律的争辩中，政府捞不到任何

的好处。 

 

 

                                                 
1 “2008 年浙江省温州市乐清白象基督教会的“民主选举事件”，圣山网，

http://www.shengshan.org/article/gonggongshenxue/20090508/495.html。 
2 李凡指出：他在 2009 年 2 月去乐清白象镇了解过白象教会的情况。他说白象教

会是政府的三自教会组织，但是教会用选举的办法产生管理人员，而不能由政府

任命。在他们组织的选举中，政府委派的管理人员全部落选。但是，这个选举结

果当地的宗教管理组织宗教局和统战部不予承认，认为选举非法。当选的管理人

员在组织这个教堂的宗教活动的时候，落选的人员就进行捣乱活动，大放流行歌

曲，使得宗教活动无法进行。目前组织这个选举的人员已经被地方政府抓了起来，

要进入法律程序。这个事件影响很大。他认为这就表明，中国宗教自由化在家庭

教会大发展的影响下已经到了一个新的发展阶段，不只是政府已经无法控制家庭

教会的发展，而且三自教会也开始要争取自己的自由了。李凡，“基督教对中国民

主发展的影响”，世界和中国研究所网，

http://www.world-china.org/newsdetail.asp?newsid=2685。 

http://www.shengshan.org/article/gonggongshenxue/20090508/495.html�
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性。
1
政府在其他地区也加强对三自教会的控制。中国各地陆续出现

三自教会牧师因为忠于信仰，不服从三自会对教会政治化管辖，而

被剥夺讲道资格，甚至被强制驱逐教会，有的脱离三自会，以致遭

到报复。
2
一些地区三自教会教产被政府和房产商勾结强制拆迁。

3

 

可

见，只要三自教会教牧忠于信仰，就有可能遭到政府的报复和打压。 

4、教产问题得不到落实 

政府近年多以教产问题作为突破点对家庭教会进行打压。表现

方式是直接或间接的干预教会买房子，或向房东施压，阻止房东与

教会租借合约，即使签约了也迫使其退约，以退租方式阻扰聚会。

使得这些教会无法正常开展教会活动。
4

在 2006 年，浙江“萧山教案”中政府以“非法建筑”为由强行拆除

教堂。2009 年，成都政府向与秋雨之福教会有房屋租约的房东施压，

迫使秋雨之福教会租不到房子，在户外连续聚会九个礼拜。2009

年，山西“临汾教案”中，出现警察暴力执法，政府以“非法占用土

地罪”为由，抓捕教会多名教牧人员入狱。2009 年，北京守望教会

由于政府干预，失去聚会场所，被迫迁移到户外雪地聚会。2010

年，守望教会支付了二千七百万元购置教产，当局干预地产商，至

今购置地产未能兑现。2011 年 4 月，政府又干预租借方，使得守望 

 

                                                 
1 丁谷泉，“政府部门的“管理”与三自教会的“纷争”——评黄乐敏弟兄被刑事拘

留”，http://www.gongfa.org/bbs/redirect.php?fid=15&tid=2691&goto=nextoldset。 
2 “陕、苏、豫三省逼迫基督徒，一人遭电棍殴打昏迷”，对华援助网站，

http://www.chinaaid.net/2011/04/blog-post_5579.html。 
3 “山东济南三自教会长春里堂的信徒遭受警察暴力冲击“，对华援助协会网站，

http://www.chinaaid.net/2011/01/blog-post_04.html。 
4 张守东，“论家庭教会与政教关系”，
http://www.shengshan.org/article/gonggongshenxue/20081227/363.html。 

http://www.gongfa.org/bbs/redirect.php?fid=15&tid=2691&goto=nextoldset�
http://www.chinaaid.net/2011/04/blog-post_5579.html�
http://www.chinaaid.net/2011/01/blog-post_04.html�
http://www.shengshan.org/article/gonggongshenxue/20081227/363.html�
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教会再度失去聚会场所，被迫转到户外聚会，
14 月 10 日，一百多

人被拘，教牧被软禁在家。2

教产问题是宗教信仰自由的一个突破点。除家庭教会以外，许

多地区三自教会的教产也存在巨大危机。全国各地出现以非宗教法

规处理宗教活动场所问题，不过，教会在被迫搬迁过程中，继续聚

会的事件意义在于坚持在公共领域争取结社活动的权利。

 

3

 

有的地

区，即便是三自教会，在进行更换场所登记或变更法人代表时，教

产登记被转移到三自会的属下。故此，教产问题成为政府制约教会

发展的一个重要因素。 

四、法律维权模式的可行性 

    在政府与教会关系方面，政府主导与支配教会的格局清楚可

见。因着宏观历史条件的制约，中国教会的生存基础与活动空间很

大程度上一直受政府的牵制，但教会从未放弃争取宗教自由的权利

和努力。当前，各地教会面临逼迫时，应结合具体情况运用各样资

源，采取积极、负有弹性的多元方式维权，法律维权是其中的选项，

不妨是一个可行的模式。在过去数十年来，教会大多采取非法律维

权模式，但现阶段，政府多以法律性罪名打压教会，以刑事罪名陷

害基督徒个人，使得基督徒无法回避，以法律对簿公堂的维权就成

                                                 
1 “北京守望教会告会众书”。
http://www.shwchurch1.com/files/guanyuwomen/gywmDetail.aspx?cDocID=2011032
7173821382101，2011 年月 27 日。 
2 “北京守望教会 4 月 10 日的敬拜聚会遭冲击多人被拘捕”。 对华援助协会网站

，http://www.chinaaid.net/2011/04/410_09.html?utm_source=BP_recent。 
3 刘同苏，“九个主日的意义——‘秋雨之福’事件剖析”，公法评论。
http://www.gongfa.com/html/gongfapinglun/20090912/550.html 

http://www.shwchurch1.com/files/guanyuwomen/gywmDetail.aspx?cDocID=20110327173821382101�
http://www.shwchurch1.com/files/guanyuwomen/gywmDetail.aspx?cDocID=20110327173821382101�
http://www.chinaaid.net/2011/04/410_09.html?utm_source=BP_recent�
http://www.gongfa.com/html/gongfapinglun/20090912/550.html�
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为不可或缺的模式。 

 

1、非法律维权模式 

非法律维权模式主要指教会遭遇信仰侵害时，相对的不以法律

手段作为维权策略。它以“容忍”、“回避”、“声诉”、“分离”、

“自立”等不合作态度作为回应，这本身不失是维权，其重点显然

不是采用法律途径。 

五十年代的家庭教会领袖以容忍作为维权模式。家庭教会领袖

拒绝与三自会合作，以致遭到羁押，王明道先生入狱数十年，为此

他澄清自己的立场——《我们是为了信仰》，但他没有以法律回应

迫害。此后的三十年，家庭教会也多以隐蔽或转移模式回应时局的

逼迫。 

直到 1980 年代后，三自会复出，家庭教会继续拒绝合作，一

些地区以“分离”作为回应。1980 年代中后期，政治气氛相对开放，

教产逐步恢复。以温州为例，基督徒恢复在教堂公开聚会，但随后

三自会复出，温州基督徒对此产生分歧，为了摆脱其控制，有的就

从原来的堂会中分离出来另设堂点，有的集体拒绝三自会。但他们

为了教会生存和教产经历了不少的艰难，也做了不少的争取，其中

以“分离”和与政府“交涉”作为信仰的维权行为。 

此外，像基督教全国两会属下的一些宗教团体，也曾一度“声

诉”朝着“教会化”、“教牧化”的方向改革，更多的强化其“办好教会”

的职能。
1

 

教会领袖亦曾表示更多地要求维护信徒及教会的利益，争

取其合法的权益不受侵犯。 在八十年代後期，官方基督教界知名 

                                                 
1邢福增，“中国教会与党国的关系十年代—迄今爱国宗教团体的改革”,《当代中国

政教关系》。 
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人士也曾致力推动“政教分开”原则落实。
1

强管理”的名义下，限制信徒的宗教信仰自由，干预甚至包办代替

教会内部的事务。基督教界在“政教分开”方面的诉求，恰好反映出

三自教会的有识之士也尝试寻求更大程度的教会自治。

已故的沈以藩主教说：要

让教会在人事、财产、经济、组织、行政、事工等各方面,获得更多

的“自主权”。教会自主权的增加，防止地方干部在“行政领导”、“加 

2

在三自教会内部也出现“反控制”的局面。虽然官方力图全面

控制三自教会，但三自教会内部部分基督徒认识到政府对教会的操

控抵触了他们的信仰。官方最著名的神学院曾出现反“三自”和反

官方“神学建设”现象。在九十年代中后期，南京金陵协和神学院

圣经科讲师季泰对三自会领袖丁光训院长在神学院推行“三自”和

官方的“神学思想建设”，以及否定“因信称义”的作法提出严厉

批判，后被院方解雇。

此种影响力

至今仍能引起三自教会开明人士和忠贞信仰者的共识。 

31999 年，金陵神学院曾出现六名神学生因

不满神学院例规在院内升五星国旗和推行社会主义神学思潮，在提

出抗议后，被院方劝退，六名学生作出集体退学声明的决定。
4

                                                 
1“政教要分开—丁光训八八年在全国人大的发言”,19。转引自:邢福增,“当代中国政

教关系探讨─兼论对基督教发展影响”。

  

http://csccrc.org/doc/c 4.2 passage.pdf。 
2 江晔。“希望看到进一步分析宗教政策的文章”。《宗教》,1998 年第 3、4 期，

146。 
3 《关于季泰问题的决议季泰》。经常违反政府有关宗教方面的法规，利用他的

牧师和金陵牧师身份，多次擅自外出进行违法宗教活动（附上海市浦东新区公安

局张江警察署的证明材料），在院内则违反我院的办学方针，经常不参加我院爱

国主义学习，从不参加每星期一以及重大节日举行的升国旗仪式，经院务会议研

究，季泰已不适合继续留在我院工作，决定从今年 7 月 1 日起不予留用（工资发

到今年 8 月底），并致函江苏省基督教“两会”，建议暂停其牧师职务。金陵协和

神学院。摘自：http://bbs.jidunet.cn/viewthread.php?tid=34122。 
4 “为什么我们要退学——金陵协和神学院三位同学的声明”，天人彩虹桥网站，

http://bbs.tianren.org/thread-9373-1-1.html。另外三位神学生的开除声明：“金陵协和

http://csccrc.org/doc/c%204.2%20passage.pdf�
http://bbs.jidunet.cn/viewthread.php?tid=34122�
http://bbs.tianren.org/thread-9373-1-1.html�
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以上例举的信仰维权基本可归类于“容忍”或“分离”“声诉”

的维权模式。但它有多方面的限制，大多地区教会长期处于隐蔽或

地下生存状态。对许多基督徒因为缺乏法律常识受到无辜的欺压，

令人倍感委屈，容忍行为也无助于约束政府官员的违法行为。许多

家庭教会认同容忍和回避的生存技巧，但也进行另一种维权模式。 

 

2、法律维权模式 

中国教会必须加强维护公民的宗教信仰自由权利。按照过去的

经验，像政府“声诉”要求改变宗教政策，承认家庭教会的合法化

或给予公开化的呼吁，基本无效。政府视家庭教会是非法的实际存

在，但在取缔时，也有实际操作难度，故只能默认它的存在，同时

又要借打压限制它的发展。但又不能承认自己在打压教会，故此，

只能以法律罪名对基督徒进行指控和拘捕。所以，基督徒和律师协

作，进行法律辩护是必要的。法律维权的另一个作用就是起诉政府

和官员在打压教会时的违法行为，促使他们遵守法律。法律维权的

理论基础和正当性也与它在宪法的框架内有关，从而减少了维权行

动的压力。 

如果政府侵犯公民信仰权利，教会就必须依法维权。政府看来

并不打算改变宗教政策，也不遵守宪法规定的“公民有宗教信仰自

由”，忽视《世界人权宣言》中关于“人人有思想、良心和宗教自 

                                                                                                           
神学院关於三位学生的处理决定公告”，我院四年级学生罗云飞和三年级学生刘义

舂、李志敏等三人，联合书写《我们为什么要退学》的声明。《声明》歪曲事实，

进行人身攻击，全面否定三自爱国运动，竭力诋毁政教关系，为反革命分子王明

道、倪柝声扬幡招魂。他们将此《声明》不仅向院内师生散发，并且寄往外地教

会和神学院，影响十分恶劣，实为一次严重的政治事件。经研究，决定给予开除

处分。金陵协和神学院。1999 年 7 月 9 日。 
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由的权利；此项权利包括改变他的宗教或信仰的自由，以及单独或

集体、公开或秘密地以教义、实践、礼拜和戒律表示他的宗教或信

仰的自由。”的国际公约。教会面临执法单位任意的，尤其遭遇暴

力打压时，只能采取法律维权行动。诚如保罗在面临逼迫时说，“人

是罗马人，又没有定罪，你们就鞭打他，有这个例吗？”（徒二十 

二 25）寻求法律保护教会权益同时，并起诉那些违法的地方政府和

官员。 

在面对不公正审理的境遇下，教会团体需要密切与基督徒律师

协作，以中国法律为基督徒权益进行艰辛的维权。范亚峰提出教会

维权理论，并组建基督徒维权律师团，维权律师团自成立至今，已

经在国内多省市对教会领袖进行法律常识培训，有效的提供了基督

徒的法律意识和常识，并且对各地的教案依法进行维权。 

基督徒维权律师勇于在宪法规定公民有宗教信仰自由的框架

下，摸索和构建捍卫宗教信仰自由的法制化维权模式。在复杂的政

教关系处境中，积累了不少争取权益的宝贵经验。李柏光律师就提

出不少的对基督教界受害者的“救济”措施。对执法人员侵害基督徒

信仰自由的救济，侵害基督徒人身权利，非法搜查基督徒身体和住

宅的权利救济，对劳动教养、较大数额罚款的救济，对国家机关行

政不作为的权利救济。
1

与此同时，对信仰维权策略做资源的整合和积累。家庭教会的

信仰群体依法维权，利用互联网和媒体予以放大，由此互联网、政

法系、家庭教会、媒体四个系统相互参照、相互指涉、相互作用， 

 

                                                 
1 李柏光，“宗教自由的法律维度：中国的现实和前景”，2006 年 5 月在美国首都

华盛顿“宗教自由与法治研讨会”上的发言。 
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推进中道系统之自由主义中国化的过程和新的精神意义系统的生

成、操作的充实（宗教自由）、经济资源的改善、人脉积累和人才

培养、社团的推进，在组织资源方面政法系与家庭教会相互促进。
1

刘洋指出不能让政府一直打压下去。不同意政府“只许州官放火，

不许百姓点灯”，不允许政府任意限制公民的宗教自由；宗教团体

成员可以通过法律维权、发表声明等形式伸张宗教自由。
2

 

 

    从近年的教案看来，法律维权模式回应宗教侵权事件成为可行

的模式。虽然多数教案不会取得地方政府和法院的公正审理，甚至

根本不予立案，维权律师在参与维权的过程中也存在一定的风险，

但还是呈现出基督徒勇于对地方政府的侵权行为作出回应。在面对

政府以法律罪名栽赃给教会时，教会以法律予以回应是恰当的，以

维护信仰自由和权益的决心和意志。同时，也有利于国家和民间社

会的法治建设。对地方官员“无法无天”的行为进行了法律教育，

有效的约束了地方政府任意执法的局面，在某些地区获得了不少的

进展。在宗教自由尚未得到全面改善的情况下，法律维权模式将是

宗教团体捍卫宗教信仰自由的重要选项。                                        

结语 

数十年来，由于政府的意识形态，一直视宗教为潜在的对手。

中国仍然是党国一体化，公权利存在膨胀和绝对化倾向，公权力普

遍渗透到宗教精神的领域。政府以宗教事务局和宗教事务管理条 

                                                 
1 范亚峰，“维权政治与宗教自由——民权论之九”，
http://www.gongfa.com/html/gongfazhuanti/minquanyuweiquan/20081119/68.html。 
2 刘洋，“盐光沙龙第十九期：理解“秋雨之福”教会事件：认知图式及其理念分歧”，
公法评论，

http://www.gongfa.org/html/gongfazhuanti/zongjiaoziyou/20091008/570.html。 

http://www.gongfa.com/html/gongfazhuanti/minquanyuweiquan/20081119/68.html�
http://www.gongfa.org/html/gongfazhuanti/zongjiaoziyou/20091008/570.html�
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例，以及属下的三自爱国会的代理组织，以加强对官方三自教会的

控制，以各种法律性的罪名羁押教会领袖，以作为限制家庭教会发

展的策略。 

    政府仍然没有正视家庭教会的定位。视家庭教会为政权潜在的

敌对势力。家庭教会在法律的地位上并没有受到相应的保护，相反

的，常以某个理由受到打压。此外，对于三自官方教会，宗教事务 

局透过安插或扶植代理人，以达到全面操控三自教会的目的。包括

掌握教会的行政权、人事决定权、教产法人代表等；教会在出版、

教产、结社和制度治理等方面都受到严格的限制。 

近来，各地教案频发，公民的信仰权利和生命财产受到损失，

基本权利得不到有效的保障。地方政府的法律意识淡薄，在打压教

会的过程中存在任意性。中国教会在坚持传统的维权模式同时，以

法理形式争取教会自身事务的独立性，免于任意的打压，它必然是

一段漫长的过程，但法律维权模式值得推广和应用。 

相信只有政府放弃意识形态的偏见，遵守自己制定的国家宪

法，并落实宪法规定的公民有宗教信仰自由的表述。教会的信仰权

利（包括信仰实践）才能免受政府的干扰，真正体现宗教信仰自由，

使得中国的政教关系的以修复和完善。 
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“宗教自由与族群和谐”学术研讨会综述 
 

杨世建 赵丹 
 
    2010 年 8 月 21－22 日，“宗教法治与族群和谐”国际学术研

讨会在北京大学举行。本次研讨会由北京大学宪法与行政法研究中

心和普世社会科学研究所联合主办，信孚教育集团协办。会议邀请

到国内外宗教法治与族群研究领域的著名学者和青年研究人员 40

余人，围绕宗教自由的宪法保护、政教分离及其限度、宗教法治与

族群和谐以及族群和谐的制度保障这四大基本板块展开学术讨论。

会议最后组织了综合性的圆桌对话，并由张千帆教授就研讨会进行

了总结性发言。 
  
一、宗教自由与宪法保护 

    宗教自由的根本在于尊重宗教的多元化，平等对待所有宗教派

别。宪法是解决宗教问题的基础。 
 
（一）如何定义宗教 

    给“宗教”下一个恰当的定义是研究宗教自由的基础和前提，

然而，由于界定“宗教”往往必然要涉及到宗教团体的宪法平等和

歧视等问题，恰当的给“宗教”下定义实际上又是很困难的。 

对此，美国杨百翰大学法律与宗教国际研究中心主任、国际比

较法学会主席杜拉姆教授建议，给宗教下定义时，至少应当考虑以

下五个方面的因素：一是国际社会在宗教问题上已经形成的基本共 
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识；二是特定社区中的人们对宗教的不同认识、理解和观点；三是

能够将宗教和其他社会现象、政治现象及经济生活等区分开来；四

是能够将正常的宗教活动与借宗教之名而实施的其他社会活动区

别开来；五是这个定义必须具有一定程度的可操作性。最后，他特

别强调应该以一种更加包容的、自由的方式而不应是以意识形态来

给宗教下定义。 
  
（二）宗教法制状况与宗教立法 

    关于我国宗教事务立法的实施状况，冯玉军教授表达了他的调

查结果。他认为，尽管中国已经初步建立起自己的宗教法制体系，

但实施状况却令人担忧。因此，必须先搞清楚中国宗教实际现状，

明白中国真正的宗教问题，才能推动宗教法制的顺利实施，而这需

要学者进行大量的实证调查。尤佳教授则在评议中强调，要建立完

善的宗教法制，必须首先明确立法目的。他认为，如果继续沿用政

府主导型的立法目的，宗教法制体系即便建立起来，也未必能解决

中国的宗教问题和族群和谐问题。  

    关于中国宗教管理体制的问题，普世社会科学研究所刘澎所长

指出，中国宗教法制体系不完善，某些宗教法规、政策等不利于宗

教自由和族群和谐，今后应该着力构建中国宗教法制体系。他建议，

可以采用建立“宗教特区”的方式，等实验成功后再加以推广。  

温晓莉教授则以城市新型家庭教会为切入点，认为传统的家庭

教会已经发生了重要的变化，主要的原因在于改革 30 年来法治进

步、人权兴起和私有财产合法化；城市新型家庭教会日益从原来的

农民商人型聚会演化为学人型聚会，且组织化和公开化程度日益提

升；成都、北京等地城市新型家庭教会在建制化的过程中遭遇程度

不同的政府压力，但依据宪法和法律程序逐步获得合法地位，并展

开了规范化的组织建设和日益成熟的对外交往。至于城市新型家庭

教会涉及的法律问题，温教授认为主要是立法指导思想不明确，宗 
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教信仰自由与维稳存在巨大张力，应明确将宗教信仰自由作为宗教

立法的指导思想；其次是现行宗教管理法规违反《立法法》的问题，

需要得到纠正。  

    关于宗教立法的理论问题，张守东教授主要强调用哈贝马斯的

协商民主理论和福柯的微观权力理论，认为要解决政府宗教事务管

理与民间教会谋求生存发展之间产生的冲突，政府应把民间教会看

作是公民社会的一个普通成员，而不是将其视为“和谐社会”的敌

人，应避免动用行政权力挤压民间教会的生存空间，从而造成民间

教会为了生存而潜伏或过度反抗；宗教立法则应本着商谈民主的精

神体现政府与教会的交往理性，使民间教会也能够把自己的利益和

立场反映到针对自己的法律之中，避免其“被立法”而抗拒法律，

从而使法律失效。  

    艾菊红博士则建议立法应该考虑族群的宗教认同及宗教教育

等问题。 
 
（三）与法律冲突问题  

    宗教教义、戒律与国家法律的冲突以及宗教信仰自由与其他基

本权利在同一权利主体上的权利冲突问题是与会者探讨的问题之

一。  

    阿迈勒教授就“伊斯兰教义与国家法律冲突及解决机制”阐述

了他的观点。他指出，在很多伊斯兰国家，由于国家立法不符合伊

斯兰教义，法律和宗教信仰冲突很普遍，法律与宗教信仰的严重冲

突，既不利于国家稳定，也不利于宗教自由。因此，他建议国家立

法时应尊重民众的宗教信仰，并逐步引导公民积极参与立法，以尽

量避免宗教教义与法律发生严重冲突。  

葛迪泰教授则侧重于宗教戒律与法律冲突的问题。他的主要观

点是宗教戒律优于法律还是法律优于宗教戒律，不可能有一个固定

的答案。处理这类冲突的理想方式就是坚持利用比例原则，进行具 
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体问题具体分析。尽管如此，一个普遍可以接受的观点则是世俗的

法律和宗教的戒律应该是相互尊重。 

    对于如何解决宗教信仰自由与其他基本权利在同一权利主体

上的权利冲突问题，熊文钊教授发表了自己的看法。他指出，尽管

宗教信仰自由作为一种宪法价值，已经得到了人们的认可及追求，

但宗教信仰自由却可能在同一主体上与其他基本权利发生冲突。他

强调：当宗教信仰自由与接受义务教育权利在同一主体上发生冲突

时，传统的基本权利冲突解决机制无法合理解决这种冲突，原因在

于传统的基本权利冲突解决机制是建立在二元主体基础之上，而上

述冲突实际上是两种或两种以上的基本权利在同一个主体之上的

冲突。他建议，要解决诸如此类的冲突，可以考虑采用“存异”的

方法，即保障权利主体接受义务教育权利，又不损及宗教信仰自由，

这需要社会各方面共同努力。 
  
（四）如何妥善解决宗教问题  

    与会的外国学者介绍了解决宗教问题的理论和经验。  

    岗恩教授提出政府在处理宗教问题时，一定要将宗教活动与恐

怖组织、极端宗教组织及其他政治暴力活动等区别对待。对于宗教

活动要给予必要的自由，对于不属于宗教活动的恐怖主义、极端宗

教主义等要予以坚决制止。但是，即便政府要对恐怖组织、极端宗

教组织等动用武力，也要注意使用武力的目的正当性和手段的妥当

性，既要准确识别恐怖组织，也要对这邪恶组织中的危险分子和一

般教众进行区别对待，更要注意长期战略和短期战略。无论如何，

武力的目标不能针对没有实际危险的人，也不能针对没有做出实际

危险活动的人，更不能简单地给某个宗教团体贴上某种标签，然后

予以整体摧毁，否则，不但不能合理解决问题，反而会引发更多的

宗教问题。  
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    赛库洛律师指出，在美国宪法保障宗教自由的基本经验主要有

两条：一是宪法要求政府一定要保持中立原则，平等对待所有的宗

教派别；二是宪法要求法院一定要严格区分宗教信仰和宗教行为，

信什么是你的自由，任何人无权干涉，但这并不意味着你信什么就

可以做什么，法律可处罚触犯法律的行为，但不能处罚人们的信仰。  

    沙夫斯教授提出了“宗教的市场竞争理论”。他的主要观点是

政府不能支持宗教垄断，宗教垄断既不利于国家，也不利于宗教自

身发展。理由有三：一是国家垄断宗教意味着宗教首先丧失了自主

权；二是宗教垄断将导致社会改革更加困难；三是宗教的生命应该

通过宗教市场来延续，垄断将造成宗教丧失发展动力。他强调要实

现种族和谐，必须打破各种形式的宗教垄断，让各种教派进行自由

竞争。  

    韦杰礼教授指出，宗教自由的根本在于尊重不同意见（信仰），

而这涉及到宗教宽容，二者具有同样的“真实理由”。韦杰礼教授

通过回顾新教发展历程来展示这样的“真实理由”：新教兴起之初，

宗教冲突与宗教压迫频仍，信教者最终发现，强制手段无法带来任

何形式的宗教传播与世俗和平，于是产生了一种宗教宽容的观念，

其理由不在于对异教教义的理解或好评，而在于共同生存和共同学

习。“共存”就是宗教自由和宗教宽容的“真实理由”。基于这一

理由，韦杰礼呼吁对宗教存在偏见的政府允许宗教自由与多元化。  

    高全喜教授指出法治是解决民族宗教问题的基础。他认为，长

期以来，政府倾向于使用“现代化”而非“现代性”的方式来解决

民族宗教问题，亦即使用经济的、物质的，而非宪政法治的方法来

解决民族宗教问题。尽管这种“现代化”方法也取得了一定成效，

但是不可能根本上解决我国的民族宗教问题。他建议，鉴于处于转

型时期的我国民族宗教问题与西方目前的民族宗教问题在本质上

存在较大差别，应该考虑建立一种以保障基本权利和个人尊严的制

度来解决民族宗教问题。  
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二、政教关系  

    政教关系表现为多种层次，而政教分离是宗教法治国家的基本

原则。什么是真正意义上的政教分离，政教分离是否一定有利于宗

教自由，与会学者对此展开探讨。 
 
（一）政教关系的层次与类型  

    传统政教关系研究通常坚持一种关系类型的二分法，即政教合

一/政教分离，这不能概括政教关系的丰富内容，张践教授提出一种

关系类型的四分法，其基本理路在于：将政治体系分成政治权力、

政治意识形态和政治文化三个层次，并将宗教作用于政治的不同层

次而形成的政教关系分成政教一体、政教依赖、政教主从和政教分

立四种类型。张教授运用这一四分法对全球范围内的政教关系进行

了历史分析与比较分析，编织了一种透视政教关系的更加精致生动

的认知框架，颇有新意。 
 
（二）认真对待政教分离  

    荷兰参议员贝德婉教授介绍了荷兰的政教分离状况。她指出，

自两百年前荷兰第一次提出政教分离的概念以来，荷兰一直都在探

索什么才是真正意义上的政教分离。她认为，政教分离的真正目的

并不是说要彻底终结宗教在社会事务中的影响，而是要让宗教完全

独立于国家影响之外，国家形式也是独立于宗教之外，二者的地位

是平等的。国家尊重宗教活动，不干涉宗教事务，宗教活动也遵守

国家法令，不干涉国家的世俗事务。因而，政教分离既对国家有好

处，更对宗教自身的发展有好处。  

    上官丕亮副教授以政府借宗教开发旅游资源为例，指出政府对

宗教事务的过分涉入，既涉嫌违反宗教信仰自由原则，违反了政教

分离原则，同时也违反了宪法平等原则。  
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    周伟教授则指出“政教分离不一定真正有利于宗教自由。”他

以藏区居民宗教消费的实证资料表明，由于宗教活动费用不受《价

格法》的调整，宗教活动费用已成为影响藏民生活质量的一个重要

因素。尽管国家对藏民进行了可观的经济补贴，但这部分资金大部

分却流入了寺庙，对彻底改善藏民的生活没有发挥实质性作用。因

此，如果国家能够建立起一种以行政指导为核心的宗教消费价格调

控机制，可能更有利于宗教健康发展和藏民生活质量的普遍提高，

从而更有利于实现族群和谐。  

    刘碧波博士候选人在评议中强调了对政教分离的本质和目的

理解。他认为，政教分离既可能保护宗教自由，也可能损害宗教自

由，在我们尚未具有通过宪法处理二者张力经验的情况下，更应该

认真对待政教分离。 
 
三、宗教自由与族群协调  

    在多元族群国家的政治治理中，宗教自由需要法治保障，而宗

教问题又常常与族群（民族）问题相互交叉与渗透，形成更加复杂

的政策环境与治理任务。 
 
（一）宗教自由促进社会和谐  

    杜拉姆教授强调，解决族群和谐的有效措施之一就是让每一个

教派或宗教社团都有安全感，而安全感则来自于国家对宗教信仰自

由的尊重和保护。因此，只有国家以更加宽容、更加理解和尊重的

态度来对待宗教团体，不同的族群才能和谐相处。  

    德国洪堡大学教授、前联邦宪政法院法官、著名名宪法学家葛

迪泰指出，目前德国也同样存在自由与族群和谐问题，德国在处理

这个问题时，总体思路可以归纳为两方面：一方面充分发挥基本法

在保障宗教信仰自由的作用，积极推进宗教多元化；另一方面尽可

能的减少政府对宗教事务的干涉。  
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    华莱士法官认为，自由的宗教制度能够促进社会和谐，理由有

三：一是宗教自由建立了纵横交叉的社会宽容网络；二是宗教自由

可以支撑作为法律实施基础的道德框架，建立对法律的“信仰”而

非恐惧；三是宗教自由提供了信仰选择的多元化和自我决定的可能

性，拓展了社会对话而非冲突的心理和制度空间。华莱士法官从司

法实践的角度提出并评论了涉及宗教自由的公共仪式、政府管制以

及教堂赋税问题。  

    何其敏教授从文化与法治关系的角度发表了他的看法。她认为

在传统生产方式的社会环境中，宗教文化与族群之间的关系、族群

之间的和谐，主要由自然环境、生计方式的关联等途径实现协调。

急速变化的现代化的社会生活方式，解构了原有的“自然”调节系

统，较为单一的文化协调系统成为多种利益诉求的群体，导致协调

路径的“刚性”需求和法治呼唤。在承认这个社会发展的必然性的

同时，需充分注意传统协调系统的价值，注意社会系统意义上的“刚

性”治理。  

    道何迪教授认为处理宗教自由问题，不仅是一个法治问题，还

是一个安全问题，安全性必须考虑在内，比如在美国社会中，穆斯

林可能申请建造一座清真寺，却用于恐怖袭击的目的，政府应当如

何处理。道何迪教授从美国的法治观念以及通过身份认同达致和谐

的角度进行了一定的分析。 
 
（二）族群和谐的制度保障  

    与会人员就代表性国家或地区在族群的制度保障问题上所取

得的成就以及出现的问题踊跃发言。  

罗伯斯教授谈了欧洲的伊斯兰教问题，他认为这是历史上解决

的问题，现在又重新出现，构成对欧洲政治社会的新挑战。罗伯斯

教授列举了欧洲不同地区若干伊斯兰教宗教自由的保护问题及其

制度模式，呈现出不同教派背景的欧洲国家对伊斯兰教的不同接纳 
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方式，最后提出了欧洲社会中伊斯兰教的组织化问题以及伊斯兰教

法的司法化问题。  

    马小华博士的发言主题是回族乡村社会治理模式，讨论进路是

以 G 县为例，从村庄政治精英和清真寺的关系切入。博士候选人马

小华具体讨论了清真寺的内部组织结构以及村庄政治精英以不同

身份参与清真寺管理的运行规则及其影响，展示了回族乡村社会的

政治精英与宗教精英的基层治理中的角色、责任与合作性。  

    博士候选人程迈就尼日利亚的宗教族群冲突与宗教政治发表

了他的看法，他从历史的角度展示了尼日利亚的建国史和族群冲突

史，从联邦制和政府措施的制度层面说明了该国族群政治恶化的体

制原因，并尝试就民主转型中的宗教政治问题提出了一般化的法律

与政策建议。  

    田飞龙就瑞士的族群治理模式发表了他的看法，他认为族群政

治与国家认同是现代大国治理能力的重要构成；“民族自决权”理

论和“民族国家”框架对这一问题的解决构成理论和制度上的巨大

挑战；传统治理理论倾向于“族群自治”和“族群特权”，但效果

有限；瑞士族群治理模式采取的是一种基于“宪法爱国主义”的公

民联邦模式，而不是所谓的“族群联邦制”。瑞士族群治理经验的

核心在于坚持“公民身份”的政治优先性，其中“有序的直接民主”、

“严格的宪法平等”、“去族群化的政治文化”以及“政教分离与

宗教自由”对于思考大国的族群治理具有重要的借鉴意义。  

    李志强谈到了澳大利亚土著政策的变迁，讨论进路是土著地权

判例的法律分析。李志强通过考察澳大利亚土著地权的判例史，梳

理出土著政策从灭绝、同化到多元并存的演变路径，并着重分析了

里程碑式的“马伯案”（1982 年）。  

万颖博士的发言主题是印度语言建邦的宪政分析，她认为这一

实践主要有以下三个方面的宪政意蕴：第一，印度以语言族群为阈

建邦是印度在借鉴其他国家宪政经验的基础上，力图找寻到本国正 



《中国法律与宗教观察》 
 

 
40 

 
确宪政发展道路的过程；第二，印度以语言族群为阈建邦的实质是

印度各语言族群争取地方自治和自由民主、争取切实有效的参与国

家政治治理以及争取在国家政治生活中获得平等权利；第三，印度

以语言族群为阈建邦是其在权力结构安排上是否切实实行宪政下

之联邦制的问题。 
 
四、总结  

    宗教自由及族群和谐问题不是中国特有的问题，而是世界性的

社会问题，国外比较成熟的经验，对中国解决自身问题具有借鉴意

义。在会议最后的圆桌对话中，张千帆教授就宗教自由、政教分离、

宗教法治等三个方面做了如下总结:   

    关于宗教自由。中外历史充分表明，信仰不仅是人类生存的内

在需求，也是维持与提升社会道德不可缺少的源泉和动力。作为信

仰的组成部分，宗教信仰不是社会的消极因素，更不是威胁政府统

治和社会稳定的洪水猛兽，而是促进社会和谐的重要力量；恰好相

反，如果宗教团体表现出针对政府的对立情绪和反抗行为，往往是

政府对宗教团体的不正当的打压和限制的结果。譬如 1993 年美国

联邦政府对德克萨斯洲 Waco 地区的大卫教冲突处理不当，不仅直

接造成爆炸流血事件，而且引发极端分子策划两年后的俄克勒荷马

州政府大楼爆炸，造成 165 人死亡。因此，一个国家能否有效保证

宗教自由，不仅体现了这个国家的文明程度，而且关系到这个国家

的和谐稳定与长治久安。 

    中国宪法明确规定，中国政府也公开强调，中国是一个宗教自

由国家。1982 年宪法第 36 条规定：“公民有宗教信仰自由。任何

国家机关、社会团体和个人不得强制公民信仰宗教或者不信仰宗

教，不得歧视信仰宗教的公民和不信仰宗教的公民。” 

    1. 宗教信仰自由意味着所有宗教信仰的合法性都应受到承认。

在宗教法治国家，政府并不基于自己对特定信仰的理解和判断承认 
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某些宗教，而不承认其他宗教。宗教登记只是一个备案程序，政府

并不对登记进行实质审查，更不以自己的主观标准对宗教进行价值

判断。 

    2. 宗教法治要求严格区分宗教信仰和行为，某些教徒的违法行

为并不能在逻辑上支持整个宗教信仰对社会有害的推论。在宗教法

治国家，世俗法律仅惩对社会有害的行为，不论是否受宗教信仰激

发，而不宣判信仰本身的合法性。绝大多数宗教信仰激发的犯罪行

为都可以在一般刑法框架内得到有效防治，而不需要涉及信仰本

身。只有在特定教派的教义直接宣扬或教唆犯罪并将其付诸行动，

并因此导致教徒在行为上普遍犯罪的情况下，才能将其定性为“邪

教”（cult 或 sect），并取消其作为宗教团体的资格。事实上，许

多欧美国家并不存在“邪教”概念，或即便存在也不产生我们所想

象的法律后果。例如日本最高法院对东京地铁毒气案的判决只是取

消了奥姆真理教作为宗教社团的法人资格，但是作为一个宗教仍然

可以继续活动，而部分成员不久以其它宗教的名义成立了新的社

团；法国则制订了一份具有潜在危险的教派清单，警察可以监视其

中某些教徒的活动，但是迄今为止没有任何“邪教”因此而遭到起

诉或惩罚。 

    由于“邪教”定性是对宗教活动自由的根本剥夺，有关法律程

序须慎之又慎，以防政府滥用公权力。在定性之前，政府有义务向

社会公布特定教派的全部教义原文，并用令人信服的证据说明教徒

违法的性质、数量和严重程度。即使确定特定教派为专门从事犯罪

活动的“邪教”，也有必要遵守比例原则，仔细区分其中谁是真正

的危险分子，并避免使用任何不必要的武力。 

    3. 宗教信仰自由意味着任何公民都有公开信奉宗教的权利，不

论其政治身份或党派隶属关系如何。宗教法治国家既不限制任何党

派成员或公职人员信教，也不禁止任何教派的教徒成为公职人员或

任何党派成员，否则就构成对信教公民的强制和歧视。 
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    4. 宗教信仰自由意味着所有宗教都有权选择和修建自己的宗

教活动场所。在宗教法治国家，只要符合土地用途规划，政府就有

义务批准建立宗教活动场所，而不基于宗教活动的内容对修建宗教

活动场所的申请进行实质审查，否则就构成对宗教活动的限制和歧

视。对宗教活动场所的实质性审批是对宗教自由的严重剥夺，并将

人为造成正常宗教活动的非法化、秘密化及由此引发的社会反抗，

进而严重影响社会稳定与和谐。在宗教法治国家，宗教活动场所作

为普通社团的活动场所对待，不存在特殊审批、监管等带有明显歧

视色彩的行政管理模式。  

    关于政教分离。中国政府一贯主张中国是政教分离国家。虽然

1982 年宪法没有明确规定政教分离，但政教分离是执政党和政府多

次公开宣布的基本原则。宪法第 36 条规定：“任何国家机关、社

会团体和个人不得强制公民信仰宗教或者不信仰宗教，不得歧视信

仰宗教的公民和不信仰宗教的公民”，表明政府和个人不得以积极

或消极的方式干预宗教事务；即便政府对宗教做好事，也将构成对

不信教公民的歧视。  

    1. 宗教法治国家的经验表明，政教分离的宪法原则要求政府不

干预宗教事务，因而也就没有必要设置宗教事务管理机构，包括宗

教协会等各种带有官方背景的组织。设置这些组织不仅违背政教分

离，而且侵犯了宗教信仰自由。宗教法治意味着取消行政管理组织，

实现完全的政教分离和宗教去行政化。  

    2. 政教分离意味着宗教在场所、活动、资金等方面的完全自主，

政府既不使用公共财政扶持或压制任何宗教，也不将宗教作为谋取

世俗政治或经济利益的工具。宗教法治国家不介入任何宗教场所的

建设和以宗教为名进行的旅游开发项目，在经济上不向任何宗教团

体提供财政补贴。  

    3. 由于宗教教育是宗教信仰自由不可缺少的组成部分，宗教法

治国家允许国宗教自主开办宗教教育；在公共基础教育中，宗教是 
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通识教育的选修内容之一。在社会公益事业领域，宗教法治国家允

许宗教组织自主办学，符合国家资质标准的学校所颁发的文凭和公

立学校的文凭一样获得国家承认。  

    关于宗教法治与族群和谐。宗教自由和政教分离有助于减少世

俗国家和宗教之间的冲突，促进宗教信仰的繁荣发展、社会道德的

改善提高和族群关系的稳定和睦，进而维护国家的长治久安。由于

少数族群一般都有自己的宗教信仰和文化，只有真正尊重宗教信仰

自由，才能营造和谐的族群关系。 

     1. 宗教自由与族群和谐需要完善的法律制度保障。为了防止

公权力的滥用侵犯宗教信仰自由并损害族群关系，减少人治因素、

实现宗教法治，有必要制定宗教信仰保护法并提供有效的侵权救济

途径。  

    2. 宗教法治国家充分保护宗教团体的财产权和经济利益。不仅

教会或寺院财产受到宪法、财产法或物权法的平等保护，而且慈善

捐赠收入一般得到国家法律的减免。  

3. 宗教法治国家的经验表明，和谐的宗教和族群关系是建立

在相互尊重、交流和理解基础上的，宗教或族群之间的隔阂与误解

是造成社会冲突的重要根源。任何宗教或族群都有权利用这些自由

充分表达自己的观点和诉求，并和其它族群进行自由对话和交流。

如果政府控制或限制这个领域的言论和新闻自由，甚至以失实的报

道扭曲真相，则只能加深不同宗教和族群之间的隔阂、对立和仇恨。

宗教法治国家有义务站在客观中立的立场上充分允许言论和新闻

自由，并积极促成不同宗教或族群之间的自由对话。 
 

        （本文转载自：《国家检察官学院学报》2010 年第 6 期） 
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    湖北省枣阳市的杜先平、赵喜梅，于 2011 年 2 月 23 日被民宗

局以“擅自设立宗教活动场所，进行非法宗教活动”为由，给予行

政处罚。 
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在上帝与凯撒之间——从德国教会历史看政教关系 

余杰 (作家) 
 

我们一直被一个严酷的真理所打击：在奥斯威辛所有的犹太人

都是牺牲者，所有的杀人者都是基督徒。……人们该如何理解无论

希特勒还是希姆莱都不曾被逐出教会？解释庇护十二世从不曾谴

责奥斯威辛和特雷布林卡是必要的，更不必说是绝对必须的？解释

党卫军有一大部分是始终对他们的基督教世系保持忠实的信徒？

解释曾有些杀人者在大屠杀间隙中前去忏悔？以及解释他们都来

自基督教家庭并接受过一种基督教教育？                                                            

                               ——威塞尔《做个犹太人》 
  

没有双手的耶稣塑像 
  

    在柏林宪兵市场广场附近的一家餐厅，我们应邀与新教联合会

发言人法格勒博士（Volker Faigle）一起共进午餐。 

法格勒博士的年龄大约在五十岁左右，一看就知道是一位善于

沟通且有丰富阅历的人。他是一位牧师，对德国教会历史有着精湛

的研究。他首先向我们介绍了他本人的经历：他曾经在巴伐利亚一

家路德宗教会担任主任牧师，后来专程赴美国和英国学习神学。此

后，他到非洲肯尼亚从事宣教工作长达六年之久。法格勒说，那段

时间里，他跟当地的农民同吃同住，并创建了一家新的教会。结束

宣教工作、回到柏林的新教联合会总部之后，他担任联合会与非洲

教会之间的联络人。六年之前，法格勒被任命为新教联合会的“外 
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交部长”兼“发言人”，负责处理教会与政府、宪法机构的关系，

以及德国新教教会与其他国家教会的关系。 

    首先，我向法格勒博士询问目前德国人的宗教信仰状况。他介

绍说，德国现在八千万人，其中两千六百万人是新教徒，两千六百

万人是天主教徒，两者的人数基本相等。另外还有三百五十万的穆

斯林。作为宗教改革的发生地，德国的新教和天主教长期处于对立

状态，两者的关系在近二十年来才有所改善，双方在一些社会慈善

事业方面展开了有效的合作。 

    那么，近年来，德国教会的人数在增长还是下降呢？”我问道。 

    法格勒博士回答所，让人忧虑的是，德国信徒的人数不断流失，

尤其是年轻人到教会的很少。教会对公共生活和个人生活的影响力

都呈下降趋势。德国教会面对的一个最为严重问题便是：在一个资

本主义高度发达的时代、一个相对主义思潮占据主流的时代，如何

让福音重新触动人们的精神世界？当人们强调建立在自身美德和

能力上的自我价值感的时候，如何让人们相信，这些价值是容易破

碎的，而真正建立在磐石之上的信仰乃是马丁•路德所说的“因信

称义”？教会很难像中世纪一样重新占据社会生活的中心地位，但

教会必须在人们需要的时候提供其他机构无法取代的精神上的帮

助。 

    今天，政教关系的问题在德国仍然属于“高度敏感”的领域。

我询问道：“在今天的德国，教会如何处理与国家之间的关系呢？” 

    法格勒博士沉吟片刻之后，这样回答说：“我认为，最重要的

是把分歧放在宪法的框架内评估。如今德国教会和政府的关系，都

依据德国基本法之规定来处理。基本法第四条有这样的条款——

‘信仰和良心自由、宗教和世界观信奉自由不可侵犯；保证宗教活

动不受阻扰。’德国教会实行政教分离的原则，但德国的政教关系

比其他国家复杂。” 
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    据我了解，德国政府帮助教会征收宗教税，再将此笔款项分配

给教会，包括神职人员的薪水也是这样开支的。如此这般，神职人

员的身份便有点类似于国家公务员。虽然法格勒博士强调，政府所

起的作用仅仅是“代征”，但我总觉得政府对教会事务的介入，或

者说教会对政府工作的依赖，实在是太深了。教会与政府理应保持

更远的距离。不过，这是由德国教会发展的历史传统所决定的。马

丁•路德所倡导的宗教改革，过于依赖德意志诸侯的力量，“路德

的神学前提使他不仅必然要攻击教会的管辖权力，而且要相应地维

护世俗当局，从而填补前者造成的权力真空。”【2】路德反对罗

马教廷的时候，不是将真理直接诉诸于民众饥渴慕义的心灵，而是

借助封建诸侯的力量，以此迅速获得胜利。这种策略也埋下了教会

受制于世俗政权之隐患，“由于这一信仰所具有的乐观主义，所以

它似乎对于政治制度滥用权力的习性缺乏深刻认识”。【3】从此，

德国的世俗政权对教会事务的介入便超过了很多西方国家。 

在交谈中，法格勒博士特意提到，他没有去过中国，希望早日

有机会到中国访问，并与中国政府和家庭教会有所接触。他说，他

将坦诚地向中国政府介绍德国在处理政教关系方面的经验与教训。

不是要求中国全盘移植德国的模式，而是让中国人了解德国的情

况，以此推进中国自身的发展。他强调说，首要问题是唤醒民众对

宗教信仰自由的关切，让大家认识到宗教信仰自由是人权的核心部

分。一个不能保障宗教信仰自由的国家，必定是人权状况糟糕的国

家。我回应说，中国人对宗教信仰自由的认识有欠缺，即便是那些

追求人权和自由的知识分子，也将宗教信仰自由放在人权的末端，

似乎可有可无。但实际上，宗教信仰自由是人权的核心内容，甚至

是其他权利的根基。一九九八年在韩国光州发布的《亚洲人权宪章》

中阐述说：“在亚洲，宗教和良心自由尤其重要。大部分亚洲人民

笃信宗教，宗教是贫困和压迫中取得安慰的源泉，很多人在宗教里

找到基本的身份认同。然而，宗教原教旨主义也是导致社会分裂和 
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冲突的起因。宗教宽容对人享有良心自由，包括改变宗教信仰的自

由，都是十分重要的。”【4】这样的阐述带有世俗自由主义的烙

印，但即便是这样一个程度的理解，在大部分中国人那里都还不具

备。 

    饭后，法格勒先生领我们参观就新教联合会的大楼。据说，宪

兵市场广场是柏林最美丽的广场，广场上有一家专门演出古典戏剧

的剧院以及两个互为姊妹的著名教堂——即法兰西大教堂和德意

志大教堂。法兰西大教堂内是当年流亡到德国的法国胡格诺派信徒

们建造的，其内部设有对外开放的胡格诺派博物馆。可惜今天时间

有限不能去参观了。法格勒博士告诉我们说，新教联合会的总部设

置在政府、议会和法院大楼的附近，其目的便是迅速地与世俗机构

就当下事务作沟通和讨论，在一些公共问题上第一时间发出教会的

声音来。在二楼的一间会议室内，联合会的一群牧师们正在开会讨

论一项关于堕胎的法案。法格勒博士说，教会不应当像中世纪的修

道院那样“自我边缘化”，而应当让信仰彰显在社会生活的方方面

面。 

    这座庞大的办公楼与普通的办公楼有一个最大的不同，便是其

中设置了一间小礼拜堂。这间礼拜堂大约可以容纳一百人左右，专

门供在总部工作的牧师和工作人员们使用，大家随时可以来此祈

祷。在礼拜堂中央的祭坛上，安放着一尊耶稣钉十字架的小塑像。

这个塑像与我们在一般的教堂中所看到造型截然不同：十字架上的

耶稣居然没有双臂！我曾经在和解小教堂中看到只有一只手臂被钉

在十字架上、另一只手伸向下方的耶稣的塑像。和解小教堂的艾舍

牧师告诉我说，耶稣的另一只手伸向人间，是表明耶稣对这个世界

的深切参与，直到被钉上十字架的时刻，耶稣也没有忘记那些被凌

辱、被逼迫、被屠杀的人们。而这里的耶稣塑像为何两只手臂都缺

失了呢？这一艺术创新可谓惊世骇俗，若是在中世纪，雕塑家恐怕

要被宗教裁判所审判了。  
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也许，艺术家试图藉此表明，在那些最黑暗的时代里，教会没

有成为耶稣的臂膀，没有参与耶稣拯救人类的事工。基督徒们背对

这个世界，没有与那些在集中营中被屠杀的人们站在一起。那么，

这个塑像的用意是谴责，也是警醒。 
 
何谓“日耳曼人的基督教”？ 

    法格勒博士指出，纳粹时代教会的表现，是德国教会历史上最

耻辱的一页。纳粹上台之后，从三个方面全面压迫、打击和改造教

会，他们需要的只是一个唯唯诺诺的“日耳曼人的基督教”。这是

一个庞大、周密且狂妄的将教会纳粹化的计划，他们获得了巨大的

成功。 

    首先，纳粹致力于将教会纳入到其无孔不入的国家体系之中，

让基督教成为顺服与支持纳粹的“国家宗教”。希特勒及其助手们

诋毁基督教的言论，很少在公开场合发表。在公开场合，希特勒扮

演着“教会的守护者”的角色。他先是安排心腹穆勒担任“全国主

教”，当穆勒未能按照其意图成功地控制教会的时候，他又任命汉

斯•克尔作为新成立的“宗教事务部”的部长。这个担任过普鲁士

司法部长的铁杆纳粹分子，遵照元首的命令采取一切措施遏制教会

的反对势力，并宣称“积极的基督教信仰就是国家社会主义”。纳

粹消灭了其他所有政党，消灭了工会和各种民间组织，让纳粹的党

国体制成为民众惟一的依赖，一旦离开此种体制，每个人都只能是

孤立无助的个体，无法集结成一支强有力的力量。纳粹不能容忍教

会继续作为独立的社会系统而存在——只要存在独立的系统，便有

可能是潜在的反对力量。 

圣经中说，凯撒的物归凯撒，上帝的物归上帝，“上帝的物与

凯撒的物的二元区分是基督教政治哲学的核心”【5】；纳粹却要

让上帝的领域归其所有，“在极权主义时代，凯撒想让那些过去按

传统权利不属于他的东西也屈从于他”，“根据纳粹的学说，国家 
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宗教凌驾于各宗派，独立于一切宗教教条。据此看来，基督教教会

应毫无问题地接受党和国家的权威。”【6】纳粹连老百姓灵魂的

事也要插手干预。纳粹需要的不仅是民众三心二意的支持，而且是

死心塌地的效忠。一个在灵魂上追求自由与平等的人，不会同时接

受纳粹的价值观。要让人们都成为忠心耿耿的纳粹分子，就必须让

教会成为国家机器上的一个齿轮，让教会领袖们成为政府官员。而

希特勒本人，不仅要当所有德国人的“元首”，也要取代耶稣基督

成为教会的“元首”。 

    其次，纳粹政权诱导民众放弃传统的基督教的生活方式，以新

的纳粹的生活方式取而代之。当时，德国有百分之九十二的民众信

奉天主教和新教，宗教生活在民众日常生活中占有不可或缺的地

位。作为颠覆基督教的工作的一部分，纳粹狂热分子鼓励在有关出

生、婚姻和死亡的仪式上去除基督教的影响，并废除基督教日历和

基督教节日。从一九三八年起，学校中不再允许上演颂歌和基督降

生的戏剧，“圣诞节”这个词被“圣诞季节”所替代。戈培尔还有

一个更加隐蔽、更加阴险的花招——“每个星期日上午去做礼拜的

时候，为了转移人们不要去做礼拜，于是广播里就放送最美好的德

国音乐和精选的诗篇。”【7】许多爱好音乐和诗歌的德国人由此

被留在家中。这些破坏基督教和德国人民之间心理纽带的努力，收

到了明显的效果。纳粹以群众运动起家，当然知道如何“运动”群

众，如何将群众控制在其股掌之中。 

在夺取政权之前，纳粹便组建了许多对青少年颇有吸引力的组

织，让孩子们积极参与之，从而不再踏进教堂之门。纳粹很早便洞

悉了此一策略：只有掌握年轻一代的心灵，才能掌握德国的未来。

如何抵御纳粹对青年人的蛊惑，教会既没有做好充分的准备，也缺

乏与纳粹抗衡的资源以及与青年人沟通的语言方式，只能眼睁睁地

看着孩子们纷纷离开教堂，昂首挺胸地走进纳粹的青少年组织。希

特勒青年团的少男少女们不仅通过晚会活动形成新的世界观，就连 
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学校上课用的教材也成了政治工具。有一道数学题是这样的：“建

造一家精神病院需要六百万帝国马克，假如一个房间需要一万五千

帝国马克，那么总共有多少个房间？”【8】在做这道题目的时候，

学生们发现病人耗费了庞大的国家财富，便不由自主地接受了纳粹

消灭这些身心残疾的“废物”的方案，正如一九三五年的《教师手

册》所规定的那样：数学教学要以“国家政治教育”为己任。纳粹

还创办了一批精英学校，如希特勒学校、国家政治学院、国社党帝

国学校等，以培养接班人，“当他们还是孩子的时候，他们就要在

军队里经受磨练和严格的训练，课堂上除了知识外，他们主要是接

受世界观教育。他们要像政治战士一样，‘相信、服从、战斗’……

希特勒的学生们常常是狂热信仰的一部分。他们每两个人中只有一

个人活过了那个时代。”【9】通过这些努力，整整一代德国人脱

离了教会，丧失了信仰。毫无疑问，“纳粹主义的长远目标不仅仅

是毁灭教会，而还要毁灭任何意义上的基督教信仰”。【10】 

第三，纳粹政权对基督教作了若干“大刀阔斧”的“改革”，

企图打造附庸于种族主义意识形态的“日耳曼人的基督教”——只

有此种“积极的基督教”，才能在第三帝国享有一席之地。纳粹党

的二十五点纲领中有涉及宗教信仰的部分，规定说：“国内一切宗

教派别享有自由，只要它们对德国民族的道德感情没有危险。党赞

成积极性的基督教信仰。”这里的措辞耐人寻味：对宗教信仰自由

的承诺，有特别的限制，即不能危害德国民族的“道德感情”。言

下之意是，无论何种宗教信仰，如果不符合纳粹的意识形态，则不

受保护。纳粹又声称，赞成“积极性的基督教信仰”。什么是“积

极性的基督教信仰”呢？在受到种族主义激发的各种运动中，有两

个宗教分支在第一次世界大战之前的德国便占据统治地位了：一个

是消除了‘犹太’或‘罗马’特性的‘日耳曼’基督教，一个是强

调自然－太阳崇拜的新异教主义。这两者又互相混杂，于是“在新

的德国基督教中，耶稣被变成一个坚定的握着剑而不是戴着荆冠的 
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亚利安人”。【11】纳粹兴起之后，此两种宗教分支，更是变本加

厉蚕食正统信仰的领地。 

    新教教会和天主教教会都未能抵御纳粹的侵袭。许多新教徒全

力支持所谓的“恢复国家尊严”的行动，其中有些自称为“德国基

督徒”者更是参与纳粹的暴力活动，被称为“教会中的冲锋队”。

【12】在天主教方面，德国天主教会原本效忠于罗马教宗，如今摇

身一变听命于希特勒，并声称这是为了捍卫“民族利益”。于是，

德国教会历史上最卑鄙的一幕发生了——汉诺威主教马拉伦斯在

一份公开声明中宣称：“国家社会主义的生活概念，是决定和表现

德国人特性的民族和政治教义。德国基督徒也有义务遵守。”【13】

法格勒博士认为，德国教会必须正视历史，并公开忏悔，掩饰乃是

第二次犯罪。 

    谈到这里，我告诉法格勒博士，教会一旦被官方化，便失去了

上帝的同在，而蜕变为一个世俗的政治组织。在中国共产党政权建

立之后，当局扶持了一个所谓的“三自会”，此“御用教会”对党

的崇拜超过了对上帝的崇拜，它扮演着跟纳粹时代的“日耳曼教会”

相似的角色。当局希望以此控制教会。但大多数中国的基督教都选

择在家庭教会中聚会，使当局的如意算盘落空了。另一方面，当年

德国教会未能抵御民族主义的教训，对今天的中国教会仍有启示意

义。如今，中国的民族主义思潮汹涌澎湃，这是当局有意鼓动和煽

动的结果。上帝的公义和爱是赐予万国万邦的，基督信仰应当成为

民族主义之“解毒剂”。但是，基督信仰中所蕴含的真理的力量，

并未完全在中国教会内外彰显出来。我们要认识到，基督信仰是一

种普世信仰，真正的基督信仰绝对不是某个国家和某个民族的成员

所独享的，它属于全体人类。 

    法格勒博士回应说，他很理解我的担忧，他会将中国“三自会”

的真实状况告诉更多的德国教会。他针对所谓“日耳曼基督徒”的

信仰状况分析说，那些“积极的基督徒”，同时身兼纳粹党徒和希
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特勒崇拜者的身份。他们并不感到这两者之间有矛盾，“对于国家

社会主义者来说，希特勒显然是被派往世界来拯救德国的上帝的使

者。一个热情的信仰者表达了这样的思想：‘耶稣基督以希特勒的

形式被派到我们当中。’”【14】这才是对信仰最大的亵渎。 
  
希特勒的信仰，反犹主义的支持者和抵制者 

    法格勒博士认为，在“上帝”和“希特勒”这两种信仰之间，

必有一种是虚假的，因为这两者在本质上是对立的。对于那些毫不

犹豫地去杀人的纳粹党徒而言，对上帝的信仰无疑是虚假的，或者

说对上帝的信仰早已被纳粹的意识形态掏空了。 

    那么，希特勒本人的信仰究竟如何呢？ 

    希特勒从小生活在一个天主教家庭中，他的母亲是一名虔诚的

信徒并经常带孩子到教堂去做礼拜。希特勒成年之后并未公开否认

其教徒的身份，但他其实是一个宗教虚无主义者，其内心深处充满

了对基督信仰的刻骨仇恨。如果说尼采只是反对体制化的教会而不

是全盘推翻基督信仰，他对耶稣本人尚存敬意的话；那么，希特勒

不仅反对作为组织系统的教会，而且敌视耶稣本人，因为耶稣倡导

的爱与公义正是纳粹意识形态的克星。希特勒将基督教看作是“系

统地培养人类失败的因素”、“侵蚀我们重要器官的祸害”。他狂

妄地宣称：“总有一天，我们要处在这样的位置上，在那里，只有

十足的傻瓜才会站在讲道坛上向老妇人布道。”跟天主教教徒相比，

希特勒尤其蔑视一直以来跟世俗权力眉来眼去的新教教徒：“他们

是微不足道的小人物，像狗一样顺从，当你对他们说话时，他们惶

恐得汗流浃背。”【15】 

希特勒发明了一套特殊的意识形态，其根基便是种族纯正的

“第三帝国”的狂想。“第三帝国”这个词语古已有之，在德国它

是一个古老而神圣的概念，“‘帝国’（Reich）一词既然有宗教

色彩，又有政治色彩。‘路德圣经’有一个句子就用了这个词。这

个句子是：‘你的帝国来了。’”【16】希特勒赋予了这个词语以 
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新的内涵与外延——那是一个他本人取上帝而代之的国度，帝国将

与他本人同命运。当然，在希特勒所设想的这个“美丽新世界”里，

是没有基督教和基督徒的存身之地的。与希特勒一样，大部分的纳

粹党人都对基督教有一种“形而上的仇恨”，他们认为基督教是来

自犹太人的信仰，这种信仰被守财奴式的传教士所强化，“纳粹运

动是自从早期现代被世俗意识形态所推动的反天主教的反映，它只

能被解释为‘在所谓基督教的西方病入膏肓的信号’。”【17】纳

粹领导层的内心深处大都是无神论者，他们心中已经丧失了善恶的

观念和道德伦理的制约，他们是心中没有敬畏的一群人。 

    法格勒博士指出，毋庸讳言，教会是希特勒的手下败将。耶稣

基督将教会当作自己的身体，教会却未能在上帝面前承担此职责，

甚至以积极的态度参与了希特勒的反犹主义活动。反犹主义一直以

来便是德国教会肌体内的一颗尚未切除的毒瘤。在马丁 •路德那里，

便有着严重的反犹主义思想，此种思想在中世纪起便泛滥全欧洲。 

    谈到这里，我立即联想到在“路德的城市”威登堡的圣母教堂

外看到的一个奇怪的雕塑，那是一只给三只小猪哺乳的母猪的造

型，它的后腿被一个带着尖顶帽子的小个子男子拖住——这是犹太

人和猪，是一种羞辱犹太人的标志。这一标志在路德时代便出现在

许多教堂中。 

    一九八八年，这座路德曾经布道的教堂被修缮一新。与此同时，

一些路德会的年轻会员认为，不能让外边的这座雕塑就这样立着

——当然更不能将其“毁尸灭迹”，他们筹集了一些资金，在这座

雕像前竖立了“警示碑”。【18】它由四块青铜质地的方形平板组

成，被镶嵌在人行道上，由一只青铜手指从下边把它抬到稍稍高于

地面。朝上的一面有一段诗一样的说明：  

    十字架下面 

    有着上帝的名字庄严而神圣 

    面对基督徒 
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    犹太人不能发出声音 

    我们对此已习以为常 

    就在这习以为常的辱骂中 

    六百万犹太人死去 
  
    这个“警示碑”是德国数千个“警示碑”中的一个，而且是我

所见到的第一个以教会的名义对教会参与反犹主义的罪孽忏悔的

“警示碑”。此种公开的忏悔是值得珍视的。在那个黑暗时代，教

会确实自觉不自觉地成为“希特勒的志愿行刑者”之一部分。教会

本应遵循上帝的旨意，宣讲并履行同情之心、培养爱心，减轻人们

的痛苦，谴责罪恶、残忍和杀戮。所以，教会的态度是一个重要的

试金石，可以用来衡量灭绝种族的排犹主义在德国的广度和深度。

神职人员的使命是传扬爱、同情心、怜悯心和道德，如果他们也默

许、赞同和支持将犹太人从德国社会消灭掉的话，就进一步有力地

证明，灭绝种族的反犹主义在德国无所不在。  

    对教会的研究表明，反犹主义成功地使基督教的领袖们。牧师

们和一般信徒放弃了最根本的爱与公义的价值。美国历史学家戈德

哈根查考了教会的史料，吃惊地发现，当纳粹迫害犹太人的时候，

在新教的所有主教中，只有武尔姆主教一人秘密致函希特勒表示抗

议。其他主教不论在公开场合，还是私下，都漠然无动于衷。甚至

有一个名叫萨塞的主教，发表了一本充满恶毒的排犹主义的小册

子，公然为焚烧犹太教堂和大规模的暴力行动辩解。【19】  

当然，并不是所有的信徒和普通的德国人都不假思索地接受了

纳粹的反犹主义思想。在一九四四年，瓦尔特•霍赫斯塔特牧师秘

密印刷了一千份抗议屠杀犹太人的传单，通过军邮散发给前线的官

兵。他写道：“在中世纪，人民就仇恨犹太人，而今天，人们对犹

太人的仇恨进入白热化时期。教会界必须承认这一点。今天，数百

万碑杀害的犹太男人、女人和儿童在哭泣。教会不能保持沉默。教

会不能说，解决犹太人的为问题是国家的事情。教会不能说，现在 
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惩罚犹太人是由于他们的罪孽。……谁授权我们将罪责完全加在犹

太人身上？一个基督徒是不能干这样的事的。一个基督徒是不能成

为反犹主义者的，他也不能成为温和的反犹主义者。”【20】在纳

粹统治时期的德国历史上，霍赫斯塔特的信由于明确彻底的反对灭

绝种族的反犹主义而成为一份极其罕有的光辉文件。在被德国占领

的法兰西的一家医院里，霍赫斯塔特牧师的宣告以及宣告背后的纯

正信仰，如同一片漆黑中，一盏如豆的却不熄灭的灯光。  

    作为一个整体和一个组织的教会，在纳粹的压迫之下屈服了；

但是，作为个体的新教教徒和天主教教徒，却以各种各样的方式反

抗纳粹的种族屠杀。公开站出来抗议的人确实不多，但悄悄保护犹

太人的德国民众却有很多——这种“沉默的英雄”同样需要冒巨大

的风险。二零零八年，在柏林成立了一座纪念救助犹太人的“沉默

英雄博物馆”——半个多世纪之后，这群不为人所知的英雄终于付

出了水面，终于获得了应有之荣誉。  

    为了亲自参加该博物馆的开幕式，蕾哈•亚伯拉罕特地从纽约

飞来柏林。当她在这座新落成的博物馆中看到自己的照片，心中生

出了莫名的感动：那是一张她父母抱着襁褓中的她所拍的照片。一

九四三年，她们一家三口住在柏林，却必须悄悄地躲藏起来。照片

里还有一位站在她们旁边，面带微笑的年轻女士，名叫玛丽娅•尼

科尔，也就是亚伯拉罕一家的救命恩人。当时玛丽娅偷偷给她们送

食物和替她们张罗假身份证件。【21】  

“沉默英雄博物馆”里表扬的，都是一些像玛丽娅•尼科尔这

种纳粹时期民间英勇人士的事迹：玛丽娅是虔诚的天主教徒，她正

义英勇的行为，如实体现了崇高的宗教情怀，即使盖世太保对她施

加了审讯及威胁，她也不为所动，没有出卖受迫害者。她以她的方

式对纳粹主义进行了反抗。虽然玛丽亚属于那个时代的极少数，但

却不是唯一和孤独的。“沉默英雄博物馆”主任图谢尔指出：“今

天我们所知道的有姓名、记录的沉默救难者有三千人左右，大约与 
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被救助者的数目相同。但是从我们迄今查知的民间救助事件所得出

的结论是，沉默救难者的人数要多得多，估计至少超过两万人。”  

    许许多多的时代见证者已经不在人世，只能由他们的子孙出来

陈述上一代人的经历，例如沃伊根•卡尔先生：沃伊根的父亲是一

名医生，当年违背禁令，继续替犹太人看病。有一次，时年十六岁

的沃伊根在法兰克福自家的顶楼上遇见一个陌生人，令他非常吃

惊，“我马上去找我的父亲，问他是怎么回事？父亲当时就严厉警

告我千万不能声张，必须严格保密：他说，上面躲着一名从‘马伊

达内克集中营’逃出来的犹太难民。”  

    以这种方式救助犹太人，既困难又危险，但并非不可能。“沉

默英雄博物馆”的学术主管，历史学家施泰因巴赫指出，博物馆的

展览品显示出了沉默英雄反抗纳粹政权的英勇事迹。他说：“成立

这座博物馆的主要目的，并不是为了夸大炫耀我们民族的英雄事

迹，而是要更清楚地表明，当时也有一些勇气可嘉，见义勇为的人

士，敢于向时代的不公不义说‘不’。我觉得，当今这样的人实在

太少了。” 
  
烈火中的荆棘：《巴门宣言》 

    法格勒博士带着我们参观整座大楼，一路步履匆匆。他是一位

典型的工作效率极高的德国知识分子。在大厅进口处的一面位置显

要的墙上，悬挂着几个装有纸张发黄的德文文件的镜框。法格勒博

士停下如飞的脚步，指着墙上的文件说：“这就是有名的《巴门宣

言》。在纳粹时代，大部分德国的教会和基督徒都臣服于希特勒的

统治，接受纳粹的价值观，背弃了纯正之信仰。而《巴门宣言》为

德国教会挽回了声誉，战后德国教会的重建便以此为精神基础。” 

直到今天，我们仍需直面威塞尔之质问：“人们该如何解释众

人的消极态度，在他们旁观犹太人受迫害之时？如何解释杀人者的

残忍？如何解释他们中间的基督徒在射击孩子时不让他们的手臂 
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颤抖，或在把他们赤裸、颓丧的牺牲者们驱进死亡工厂时不让他们

的良心约束自己？当然，在此处或彼处，总有勇敢的基督徒来帮助

犹太人，但他们是少数。”【22】这质问不仅来自威塞尔，更是来

自那万人坑中的死不瞑目的遇难者。如果不能回应此追问，信仰的

复兴和教会的重建便是空中楼阁。历史学家也指出：“尽管个别牧

师的许多英雄主义行为在第三帝国时期被记录下来，但是教会机构

都悲剧性地没有鼓起勇气区阻止纳粹犯下难以言说的反上帝和反

人类的罪行。这种体制性的神经衰弱将永远是基督教历史上的污

点。……这是一种道德的近视。”【23】当本来应当为大众指示远

景的教会也患上“道德的近视”的时候，人们从哪里寻求真理与方

向呢？ 

     一九三三年四月，“日耳曼基督徒”在纳粹的支持下组织了

一次大会，他们特意将地点选在“路德之城”威登堡，以显示他们

是路德的传人。他们试图让德国所有的福音派教会“协调一致”，

将全德二十八个地区性新教团体合成一体，归由一名主教管理。这

样，在纳粹所宣扬的“一个民族、一个国家、一个元首”之后，便

可以再加上“一个教会”了。同年九月，他们选举希特勒的新教教

会事务顾问穆勒为新的国家主教。穆勒将元首制的原则引入教会管

理之中，并通过名为“雅利安条文”之决议，要求具有雅利安血统

是担任神职的前提。根据此决议，在一九三三年当年即有三千名牧

师被解职，占德国牧师总数的六分之一左右。 

在如此严峻的形式之下，马丁•尼穆勒牧师领导一群传道人组

成“牧师紧急联盟”，并在此基础上建立了被称为“宣信会”的替

代性的教会管理组织。一九三四年五月，四百名基督教新教教会代

表来到小镇巴门（Barmen），召开了为期一个礼拜的神学研讨会，

会后发表了一篇震撼教会内外的《巴门神学宣言》（Barmen 

Decoration）。这份宣言的主要起草者是神学家卡尔•巴特。宣言呼

吁德国教会回到基督教的核心真理，明确反对希特勒的极权主义政 
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策，并强烈表示教会存在的主要职责和角色。该宣言的前言指出：

“鉴于现存帝国教会当局的‘日耳曼基督徒’的错误正在毁灭教会，

也正在破坏德国福音教会的统一，我们要公开声明以下的福音真

理。”宣言总共有六条，其中有两条信仰告白引起了希特勒政府的

相当不满。第一条指出：“圣经是惟一上帝的话，不论是生、死，

我将永远顺从。”第五条指出：“教会没有义务替政府宣扬政策，

但有义务与责任宣扬圣经的教训和耶稣基督的主权。” 
 
    《巴门神学宣言》不是一个政治宣言，但它不回避所谓“敏感”

的政治问题。宣信会没有计划开展抵抗纳粹主义的政治运动，它主

要是反击“日耳曼基督徒”运动中的异端邪说对基督教的曲解，“宣

信会决定不将自身定位为一个敌对教会，而仅仅作为一个团体去保

护正统的基督教信仰”。【24】但是，该宣言撼动了纳粹的一元化

统治，挫败了希特勒一统教会的野心，成为暴风骤雨中基督徒持守

信仰的一盏明灯。宣言发表之后，纳粹大为震怒，逮捕了许多签署

者。仅在一九三五年，因为公开拒绝整个种族主义的世界观，便有

七百多名牧师被逮捕。宣言发表之后，许多教会和基督徒认识到，

他们不仅要为捍卫信仰自由而战，还应当在一切与良心和人权有关

的事务上发言和行动。沉默和逃避的态度，既是因为人的怯懦，更

是因为神学上的偏差。如果完整领悟了圣经真理，必定会具有“虽

然千万人，吾往矣”的勇气。正如朋霍费尔在生命最后时刻所宣称

的那样，这种“公民的勇气”来自上帝：“公民勇气只能从自由人

的自由责任感当中成长起来。只是在现在，我们德国人才开始发现

自由的责任感的意义。它所依靠的是这么一个上帝。这个上帝要求

以勇敢的行为作为信仰的自由响应。”【25】 在最坚决地反对纳

粹的自由战士当中，许多都是虔诚的基督徒。 

一九三七年七月一日，尼穆勒博士因反抗公开纳粹而被捕。此

前一个星期，他曾经在达伦姆一向是座无虚席的教堂里向他的会众 
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讲道，这次讲道终于称为他在第三帝国的最后一次讲道。好像他已

经预感到将要发生的变故似的，他说：“我们和古代的使徒一样，

不愿意在上帝要我们说话的时候，听从凡人的命令而保持沉默。我

们必须服从上帝而不是服从人。”【26】此后他辗转于多家监狱和

集中营之中，直到七年之后被盟军所解救。虽然他的志同道合者屈

指可数，但这先知式的宣告，成为战后德国教会复兴的种籽。 

    是的，他们人数虽少，但像盐一样，以让自我消失的方式改变

了整杯水的味道。他们是一群遵照上帝的嘱咐、为真理而战的人。

正是有了他们的存在，大屠杀才没有成为一幕完全败坏人类历史的

悲剧。正是有了他们的存在，人类才有了重新回归上帝的怀抱的希

望。上帝为何会允许屠杀的发生？上帝为何不出手直接惩恶扬善、

改变历史的进程？这是许多人迷惑不解的难题。神学家汉斯•约纳

斯提出了他的解释：“人们可能期待着，善良的上帝有时打破最大

的抑制其权力的规则本身，并且以解救的奇迹来进行干预。可是，

解救的奇迹并没有发生。上帝对奥斯威辛愤怒的年代里一直保持沉

默。所发生的奇迹来自人类自己：来自那些为了拯救以色列人的义

人的行动，即，只要不出意外，随时与以色列人共命运、不怕做最

后牺牲的民族中那个别的、往往默默无名的义人的行动。”【27】

上帝给予人以自由意志，所以，有人作恶，亦有人行公义、好怜悯。

因着这群为真理献身的人的存在，即便在最黑暗的夜半时刻，即便

在焚尸炉的烟火之中，人类的自由、尊严和权利仍然没有全部崩解，

人类社会仍然没有沦为万劫不复的“动物庄园”。 

法格勒博士介绍说，二战结束之后，德国和德国教会都面临重

建的问题。重建不仅需要资金和技术，更需要精神资源。那些服从

甚至配合纳粹政权的教会，即所谓的“日耳曼教会”，自然遭到了

民众的唾弃，那两千名曾经签署申明支持纳粹的牧师均名声扫地。

虽然不是每一个人都受到法律的制裁，但他们都受到道义的谴责。

他们中的大部分人都不能继续从事神职工作，他们的教会亦门可罗 
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雀。而那些参与签署《巴门神学宣言》的教会，每个礼拜日都会涌

进成千上万的信徒参与聚会。那些坚守信仰的教会，在大逼迫的日

子里经受了风吹雨打，当雨过天晴之后，便成为民众精神生活的中

心。人心的天平，称得出崇高与卑劣的差别。 
  
东德时期在夹缝中挣扎的教会 

    二战结束、第三帝国消亡，但德国教会的苦难远远没有结束。 

    两个分裂的德国，正好位于冷战的最前沿。东德统一社会党为

巩固并扩展其权力，像纳粹一样将魔爪伸向教会。经历了纳粹二十

年血腥统治之后，尚未恢复元气的东德地区的教会，再度遭遇一场

劫难。东德教会在官方的压迫之下，四十年间不断地失去信徒，版

图日渐收缩。东德政权成立的时候，东德地区有百分之九十以上的

人口是新教徒和天主教徒；而当东德瓦解的时候，信徒的比例只有

百分之二十左右。 

    那么，东德时代教会和基督徒的光景怎样呢？法格勒博士说，

在新教各宗派中，路德宗比较强大，遂成为当局的眼中钉。东德政

府将消灭基督教当作一种潜在的政治目标，在几十年的统治中，集

中了各方面的政府资源以达成此目标。东德政府虽然没有像纳粹那

样发起针对教会的大规模的迫害运动，他们通常使用隐蔽的方式，

此种无形的压迫更有效果。“党和国家政权，尤其是国家安全部，

几乎控制着全部舆论和公共生活以及直接涉及私人领域的教会活

动。”【28】东德当局的做法便是，让神职人员在社会上得不到应

有之承认和尊敬，让基督徒成为“隐形的人”，甚至是受歧视的人。

他们将信徒打压到了社会的边缘。 

东德的执政党统一社会党像纳粹一样，企图取代教会在公共领

域的作用，在教会外创造和发展出一套模仿教会的平行的制度。在

这方面，他们做得比纳粹更有成效。我回应法格勒博士说，东德当

局仍然没有中共那么僭妄与无耻，东德官方毕竟没有制造出一个非 



《中国法律与宗教观察》 
 

 
62 

 
驴非马的“官方教会”出来，中共则制造出一个举世无双的“官方

爱国教会”，或“共产党教会”，即在无神论意识形态统摄之下的

教会，这需要多么丰富的想象力和多大的胆魄啊。 

    无论是纳粹还是东德当局，以及中共政权，所有的专制政权都

会疯狂地迫害教会，这是因为基督教坚持人皆有良心的自由——上

帝赐予人类的自由当中，甚至也包括人类拒绝上帝的自由。人的良

心的自由，正是独裁者对民众实施催眠的最大障碍。德国历史学家

梅尼克指出：“第三帝国的新大厦就以恐怖主义对良心的迫害而开

始，这种迫害通过无数的渠道浸没了、或者是轻轻地而不断地渗透

进全民族每一个个人的生活里面去。在它那里，我们就看到了第三

帝国最强有力和最恶毒的手段及其自己的原罪。”【29】纳粹和所

有的极权主义者都是靠暴力，更是靠思想征服人民的。通过“枪杆

子”和“笔杆子”，专制政权让民众放弃了良心的自由，并参与反

对该政权的“敌人”的运动。“乌合之众”可以迅速地变脸充当“帮

凶”。 

    我接着问法格勒博士说：“那么，东德时代的教会如何应对当

局的逼迫呢？” 

    法格勒博士回答说：“当时，东德教会的态度大致分为两派。

多数派的观点是恒久忍耐，如同当年的先知摩西一样，他们认为这

是上帝给德国教会的试炼，这是德国教会在纳粹时代的背叛和屈服

所遭致的惩罚。当年摩西带领以色列人旷野中跋涉，而现在东德的

教会也在一种类似于‘沙漠’的环境中存在。他们认为，教会的生

存是第一位的，他们要竭尽所能在东德无神论的大环境下存在。而

少数派则主张公开、坚决地对抗当局的宗教政策，要像先知耶利米

那样对人民说出真相来。这真相就是，如今我们如同一个流亡的民

族一样，这个国家不是我们的国家。在后者当中也有少数比较极端

的例子，比如有一位牧师以自焚来抗议。” 
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    一名神职人员如果选择不服从的道路，其遭遇是可想而知的。

比如，艾格特主教就因为拒绝与当局合作，而受到了当局的无情打

击。秘密警察们全天二十四小时监控跟踪他，让他长期生活在没有

隐私、没有自由的痛苦中。警察甚至派女人去勾引他，并用匿名信

的方法散布谣言说他鸡奸男童，甚至指使医生用抑制精神的药品，

企图破坏他的健康。 

    我告诉法格勒博士，近代以来，中国教会走过了一段弯路，有

过惨痛之教训。由于中国面对列强之侵辱，救亡压倒启蒙，爱国超

过爱上帝，许多中国的教会和基督徒选择了左倾道路，加入了“救

亡压倒启蒙”的道路。如基督教青年会便全力支持共产党，许多成

员是共产党的秘密党员，他们幻想在共产党手中实现“人间的伊甸

园”。然而，共产党政权建立之后，教会立即遭到前所未有之逼迫，

这些天真的基督徒这才悔之晚矣。毛泽东时代中国教会的处境与纳

粹时代相似：在纳粹时代，《我的奋斗》的地位取代了圣经，几乎

人手一册。人们认为，《圣经》已经过时了，当代的《圣经》便是

《我的奋斗》——这是希特勒代表德意志民族与上帝签订的一份最

新的“合同”。许多新婚夫妇收到的礼物便是精装版的《我的奋斗》。

而在毛泽东时代，《毛主席语录》及《毛泽东选集》的数量数百倍

于《我的奋斗》，每个家庭中都有数册甚至数十册只多。许多基督

徒读“红宝书”甚至比读《圣经》还要虔诚和勤奋。 

而今天中国教会的现实处境，与东德时期教会的处境非常相

似。在经历了三十年的改革开放之后，民间社会和公共空间有了一

定的拓展，官方控制的“三自会”重新开放且有一定的发展，家庭

教会更是如雨后春笋般诞生并争取到部分的信仰自由。中共当局不

敢以当年暴风骤雨的方式迫害教会，但当局强化宗教事务局的职

能，并与公安、国安、文化、统战甚至街道、居委会等各部门通力

合作，以各种方式干涉公民的宗教信仰自由。宗教局长俨然是凌驾

于诸多宗教之上的“大祭司”，所有重要的宗教活动都会出席并发 
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表讲话。另一方面，与东德当局的所作所为一样，中共当局打压教

会的做法变得更加精致和隐秘了，不仅派出“三自会”的团队到西

方显示中国的宗教信仰自由，而且请西方宗教界的人士到中国参观

一些精心准备的“花瓶”。对于这样的状况，中国的基督徒需要更

大的勇气、更多的智慧来应对。 

    法格勒博士指出，在分裂时期，东西两个德国的教会各自的处

境有明显的差异。东德教会处于受迫害者的位置，较多地思考公义

的问题。一些有勇气的牧师认为，教会应当成为受迫害者的避难所，

给遭受不公的人以祷告和礼拜的空间。他们冒着风险与西德教会合

作，甚至筹集到资金，花钱从政府那里赎出被关押的信徒。这是一

种跨国合作。与东德教会相比，西德教会不存在缺乏宗教信仰自由

的问题，他们面对的是后现代社会世俗化的冲击，教会如何用古老

而永恒的真理应对时代的挑战，是许多西德牧师思考的重点。八十

年代中期，东德的统治出现了裂隙，越来越多人去教堂参加礼拜和

祷告会。教会成为追求真理的人们的聚集地，对异议人士也有保护

功能。在一般情况下，警察不敢冲进教堂去抓人，当局只能派遣便

衣警察混进教会搜集情报。在历史转型时期，教会发挥了重要作用，

创造了和平演变的奇迹。许多异议人士都是虔诚的基督徒，他们中

的一些活跃人士，后来成了国会议员和内阁部长。 

    法格勒博士也不无遗憾地指出，一九八九年之后，虽然东德地

区享有了宗教信仰自由，但法律的保障并没有导致信徒人数的迅速

上升。两德统一之后，东德地区获得了来自西德的资金和技术，经

济也稳步发展。近二十年来，基督徒的比例仍然只有百分之二十左

右。许多荒废的教堂得以修复，但人的心灵的修复、重建基督教信

仰，是一项相当困难的工作。共产主义宣传和教育的影响并未全部

消失，价值秩序已经被摧毁了，需要很长时间才能恢复过来。不过，

可喜的是，在前东德的一些地区，有新的生机勃勃的教会和团契涌

现出来。 
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    青山遮不住，毕竟东流去。上帝给予信仰者和教会的担子，不

会超过人所能承受的；但上帝也正是通过火与冰的试炼，让人们分

辨清楚了谁是麦子和谁是稗子。德国教会的光荣与梦想、失败与耻

辱、眼泪与血泊，不仅是德国教会自身的财富，更是全世界教会共

享的经验与教训——对于中国的基督徒和教会来说，尤其如此。 
  
_____________ 
注释： 
 
【2】 昆廷•斯金纳《近代政治思想的基础》（下卷：宗教改革），商务印书馆，

2002 年第 1 版，第 21 页。 

【3】 伊格尔斯《德国的历史观》，译林出版社，2006 年第 1 版，第 12 页。 

【4】 《亚洲人权宪章》，香港亚洲人权委员会印刷。 

【5】 丛日云《在上帝与凯撒之间：基督教二元政治观与近代自由主义》，三联

书店，2003 年第 1 版，第 301 页。 
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    本次圆桌论坛的主持单位——美国国会中国委员会，提出了这

样的问题：“是怎样的因素，影响了中国政府针对属灵运动的政策，

以及对属灵运动成员的对待方式？中国政府给予某些属灵运动一

些运作活动的空间，但是却完全禁止另外一些属灵运动，例如法轮

功运动。为什么中国政府会将一些属灵运动视为威胁？” 

上述的问题，深度触及了中国的政治—宗教文化特征。下面，

通过探讨分析中国文化中一种传统的政治概念——“天命”，以及

因为维护一些法轮功成员的信仰合法权益，而受到严厉逼迫的基督

徒律师高智晟的案例，我们或许能够明白如今中国政治—宗教文化

背后的一种理性原则。 

 

一、中国传统政治意识形态中的“天命”观 

商朝（前 1766-前 1045）末年，当周文王的谋士们劝他攻打

商朝，他回答说：“你们还不懂天命的道理。”然而，当他听说商

纣王的种种暴政后，他就向商朝发动进攻，因为“上天”已经不再

支持商王，而是支持周朝取代前者。1

在完成征服之后，周朝（前 1045-前 256）颁布了一系列的通

告，收录在《书经》中，说服商朝的旧部臣民顺从天命，臣服于周

朝，对此，周朝的统治者们理论道： 

 

“上天，将管理这个世界的责任降于某些有美德的人身上，并

且这些人的后代会继承行使上天所赋予的权柄，但前提条件是，他

们必须要通过敬虔、正直和智慧，来继续履行自己的宗教和执政职

责。如果统治者家族的美德堕落了，统治者背离了神灵、抛弃了那 

些与天命相称的美德，上天就会离弃他们，而选择另一个新的家庭，

作为这个世界的统治者。”2

                                                 
1 Valerie Hansen, The Open Empire, a history of China to 1600 (New York-London: 
W. W. Norton & Company, 2000), 40-41. 

 

2 Compiled by WM. Theodore de Bary and Irene Bloom, Source of Chinese Tradition, 
Volume I, from earliest times to 1600 (New York: Columbia University Press, 1999), 
27. 
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    后来的思想家孔子和墨子，以及汉朝的历史学家司马迁，都将

“天命”解释为推翻邪恶统治者、建立新朝代的合理依据。1 由于

“这个观念能够为所有推翻执政者的运动辩护，也同样能够作为所

有执政者的理论依据”，2 因此在中国的历史中产生了持久的影响，

贯穿了王朝的交替更换。在这个理论框架中，许多历史事件都被解

释为“上天”的支持和反对，包括一些自然现象和灾难。3

    在中国的历史中，不同朝代的皇帝们有不同的宗教信仰，例如

佛教、道教、甚至是景教/天主教，但是“天命”的观念，在中国

政治意识形态中，一直是不变的法则，用来维护统治的合理性。 

 

    在近现代中国历史中，有著名的反清“太平天国运动”

（1850-1864），领导者洪秀全受到基督教的一点影响，一知半解

自称“上帝的第二个儿子”和“耶稣基督的弟弟”，是上帝派来“清

除魔鬼和对魔鬼的崇拜，推翻满清统治，促进天国降到地上”。4  此

外，还有 20 世纪初期的孙中山，他是一位基督徒，也是中华民国

（1912-1949）的第一任总统，国民党的创始人之一。在参与推翻

清王朝的过程中，他参考《圣经》中的《出埃及记》，说“摩西能

够做的，我也能”，以及耶稣作为解放者的形像激励了自己，说“耶

稣是一位革命者，我也是。”5 他也声称是“上帝派他来为了中国

人民，与邪恶作斗争……将中国人从枷锁中解放出来。”6 他还说

“我是一个基督徒，与魔鬼斗争 40 多年……”7 天命观的影响甚至

传递到共产主义中国时代。例如，1989 年天安门学生运动遭到镇压

屠杀后，许多人评论说共产党已经失去了天命。8

                                                 
1 Hansen, The Open Empire, 41. 

 

2 同上。 
3 同上。 
4 Richard Hooker, Ch’ing China: The Taiping Rebellion, 
http://www.wsu.edu/~dee/CHING/TAIPING.HTM 
5 王忠欣,《孙中山和基督教》，选自他编辑的学刊《基督教与中国》，第 4 期，

第 15 页。 
6 同上。 
7 同上，15-16。 
8 Hansen, The Open Empire, 41. 

http://www.wsu.edu/~dee/CHING/TAIPING.HTM�
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    由于“天命”这个政治观念的属灵特征，中国历史中的宗教和

属灵运动很容易借用这个概念，并通过属灵的伦理道德范畴，来挑

战王朝的统治合法性。因此，中国历代政府都对这个政治—属灵概

念相当敏感，并且决不容忍任何属灵运动在民众面前挑战其统治权

威。此外，中国历代的统治者们在大多数时候，都实行政府与宗教

分离，并竭力推行非宗教性的儒家思想，因此就容易将宗教和属灵

运动从政治中排斥出去。 

 

二、探讨当前中国不同宗教运动所获得的不同程度的自由和不同程

度的被压制，以及基督徒律师高智晟的迫害案 1

    “宗教（在中国）的合法性，完全取决于政府领导者的接受和

合作程度；政府有绝对的主动权，来选择与哪些宗教进行合作。”   

（《鼎》，1995 年 8 月，第 15 卷，总第 88 期）

（参看提交给国会

中国委员会的参考资料文档 1,2） 

2

尽管中国共产主义政府是坚定的无神论者，不相信任何属灵的

事物，但是对于任何触及政治并有挑战政府权威之嫌的属灵运动，

都非常敏感。同时，对于那些尊重政府权威、遵守政府宗教政策的

属灵宗教，在今天主要表现为宗教内部弘扬爱国主义，中国政府则

给予较宽裕的空间。例如，中国基督教的家庭教会和天主教的地下

教会遭受逼迫，但是在官方认可的“三自爱国运动体系”内的基督

教和天主教，则享有更多的自由。藏传佛教受到压制是因为其政教

合一的特征，但是在中国其它地区的佛教和道教则享有较为充分的

自由。维吾尔族当中的伊斯兰教受到压制，主要是因为新疆的政治

问题，但是回族中的伊斯兰教则享有较多的自由。不仅是同一种宗 

    

                                                 
1 更多信息，www.freegao.com 
2 援引傅希秋的《上帝和凯撒：共产主义中国的政教关系》。他在 2003-2005 年期

间，担任俄克拉荷马卫斯理大学的宗教和哲学教授，其中的一篇论文。God and 
Caesar: Church and State Relations in Communist China, Professor in Religion and 
Philosophy at Oklahoma Wesleyan University for the 2003-2005 academic years. 

http://www.freegao.com/�
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教内部的不同群体受到不同程度的压制和拥有不同程度的自由，在

不同的属灵和宗教运动之间进行比较，情况也是如此。 

    类似地，中国的气功运动有许多分支门派，但是其中有的被压

制，有的则享有较多的自由。作为气功的一支——中功，就受到政

府的压制，其掌门人张宏堡（2006 年身亡）曾经在美国建立过中国

“影子政府”。作为另外一支，法轮功，遭到政府镇压的主要原因

是，1999 年 4 月 25 日，2 万多名法轮功练习者在中国共产党总部

（新华门）外面集结。1

在中国的基督徒维权律师当中，高智晟遭受到最为严重的非人

迫害，只是因为他担任一些法轮功练习者的辩护律师，维护他们的

宗教自由和人权。正如国会中国委员会所指出的，与其它属灵运动

相比较，法轮功遭受的镇压最为严重。因此，当高智晟不愿意放弃

为一些法轮功练习者的辩护时，中国政府对他的报复性打击就开始

严重升级。 

  这种公开的大型抗议活动挑战了政府权

威，严重触及到了政治。法轮功运动来到海外后，其中有一个口号

是“天灭中共”，这其实是“天命”观的一种应用版本。 

在这次圆桌论坛中，国会中国委员会还提出另一个问题：“中

国政府针对属灵运动的政策，对于中国未来的宗教自由，有怎样的

意义？” 

社会学家杨凤刚提出了三色市场理论，用来分析中国的宗教情

况现状：“加强宗教管制只能导致宗教市场的复杂化，即出现三个

宗教市场：合法的红市，非法的黑市，以及既不合法也不非法或既

合法又非法的灰市。只要宗教组织在数量和活动上受到政府限制，

黑市就必然会出现；只要红市受到限制和黑市受到镇压，灰市就必

然会出现；宗教管制越严，宗教灰市越大。”2

                                                 
1 James W. Tong, Revenge of the Forbidden City: The Suppression of the Falungong 
in China, 1999-2005. 

 

2 杨凤岗：《中国的宗教三色市场》；Fenggang Yang, The Red, Black, and Gray 
Markets of Religion In China, The Sociological Quarterly 47 (2006) 93–122 © 2006 
Midwest Sociological Society. 
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这一模型可以用来分析如今中国的宗教状况和未来宗教状况

发展：红色市场是指那些没有触及政治的属灵或宗教运动拥有相对

最多的自由（例如，非藏传的佛教和道教）；黑色市场是指那些触

及到政治并且挑战中国共产主义政府而被禁止的属灵或宗教运动

（例如，法轮功，新疆伊斯兰教的某些支派），承受最多的镇压。

灰色市场是指在政治兴趣上含糊不清的，例如，作为灰市的组织无

形化的基督教家庭教会（天主教的地下教会更接近于黑市，主要是

因为梵蒂冈教廷的政治特征的延伸），将会继续扩大，从而争取到

更多的宗教自由；与此同时，其它属灵运动或宗教的红色市场或黑

色市场，将继续被鼓励或被压制。（注：当灰市发展壮大后，其政

治性也会明显） 
 
三、结论，以及推理性分析基督教对中国未来宗教自由的影响 

    在整个中国历史中，政府从不容忍任何“触及政治”的属灵或

宗教运动，因为这些运动容易通过宗教的属灵和道德伦理角度，围

绕“天命观”来对政府的权威进行有力的挑战，尤其是当一个政府

不能惠顾所有的社会群体，或者被视为腐败。 

值得注意的是，在中国的基督徒们相信，遵守《圣经》中为居

住地和执政掌权者祷告的教导，会给自己带来益处。1   在中国的

基督教家庭教会，坚持属灵和伦理道德的言行标准，在教会中强调

“我们不涉及政治”2

                                                 
1 《圣经·旧约》中的《耶利米书》29：7 的内容：“我所使你们被掳到的那城，你

们要为那城求平安，为那城祷告耶和华，因为那城得平安，你们也随着得平安。”
《新约·罗马书》13：5-6 的内容：“所以你们必须顺服，不但是因为刑罚，也是因

为良心。你们纳粮也为这个缘故，因为他们是上帝的差役，常常特管这事。”  

，以及作为耶稣基督的门徒，持守“为义受

逼迫的人有福了”甚至“要爱你们的仇敌，为那逼迫你们的祷告” 

2 1996 年，傅希秋牧师在北京因为从事家庭教会工作而被捕入狱。在被审讯的过

程中，他强调：“我们在教会没有提到任何关于政治的事情，因为我们支持政教分

离。”审讯的警察回答说：“我要让你们在任何地方都要谈政治。”意思是，政府想

要让家庭教会在任何地方都要支持共产党的政治。  



对华援助协会——2011 年春夏版 
 

73 

 
（《马太福音》5:10,44）。因此，家庭教会没有直接从政治上威胁

到政府，看起来在中国会有光明的前途，尽管政府一直在试图限制

和压制家庭教会运动。政府对家庭教会越来越紧的控制政策，主要

原因之一，是认识到基督教在东欧剧变的教训中所扮演的间接角

色。 

    作为旨在“援助受逼迫的教会和推动中国宗教自由”的对华援

助协会，其会长傅希秋牧师（神学家），曾经指出：“（中国）家

庭教会的唯一元首是基督，在传播福音的活动中，不可避免地成为

‘非法团体’，并进行‘非法宗教活动’，因此，必须要承受来自

国家的惩罚。”1

    作为基督教，以灰色市场为主的家庭教会和以红色市场为主的

三自系统中的公开教会，正在共同促进并更新着中国的宗教自由现

状，主要是通过一种新型的“无形化的宗教公民社会”

 

2

（完） 

 在全国范

围内的建立。（参看所提交的资料文档 3：《对华援助协会 2009

年度报告》中的第五部分的 2. 教会是中国公民社会发展的房角石） 

 
附：提交国会中国委员会的三份资料文档 
 
1、高智晟的案例简介（参考 www.freegao.com） 

    2009 年 2 月 4 日，基督徒维权律师高智晟被 10 多个警察抓走，

这是公众最后一次见到他。因为通过担任辩护律师的角色捍卫公民

权利，高智晟经受了许多次绑架、逮捕、监禁和酷刑。他成为中国

法律界的一位人权和公平的代言人，并于 2008 年被提名为诺贝尔

和平奖的候选人。 

                                                 
1 傅希秋：《上帝和凯撒：共产主义中国的政教关系》《对华援助协会 2009 年度

报告》中的第五部分的第 2 点： 
2 《对华援助协会 2009 年度报告》中的第五部分的 2、《教会是中国公民社会发

展的房角石》。 

http://www.freegao.com/�
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    2010 年 1 月 21 日，在失踪 300 多天后，中国政府公开首次承

认高智晟被关押在监狱里。针对记者的提问，外交部发言人马朝旭

说：“有关法律部门已经裁定了这个案子。根据中国的法律，我们

应该说，这个人正在他所应该在的地方。”他接着补充说：“至于

他在具体做什么，我不知道。你可以咨询有关部门。” 

    中国外交部的发言给所有世界各地支持高智晟的人们，带来一

点微弱的希望。自从 2009 年 12 月，关于高智晟已经死亡的传说令

大家深感不安。在马朝旭发言之前的一个星期，高智晟的哥哥高智

义得到一位警官的通知，说高智晟在 2009 年 9 月的一次散步中走

失了。这些传说和消息，令高智晟的妻子和孩子几乎崩溃。 

    终于，2010 年 1 月 20 日，一位澳大利亚的报纸报道说，根据

一则内部消息称，“高智晟还活着……没有失踪。” 
 
2、高智晟最新情况介绍（参看对华援助协会的新闻报告电子邮件

—2010 年 5 月 12 日） 

    “对华援助协会感谢你们对高智晟的持续支持。我们已经得

知，在 4 月 15-16 日，高智晟在新疆探望过他妻子一方的亲人。但

是，在接下来的一个星期，他并没有按照既定的计划返回北京的住

所，而是再次消失。 

    对华援助协会积极搜索关于高智晟的下落和相关消息。目前已

经三个星期没有高智晟的消息了，我们担心他已经再次失踪。我们

会继续将最新的信息通报他的支持者们。我们感谢你们对他不断的

祷告和支持。我们一直要努力，直到高智晟被释放，并来到美国与

家人团聚。 

在我们继续为高智晟进行努力的同时，对华援助协会仍然致力

于为中国境内遭受逼迫的信徒提供援助。成百上千的人们因为信仰

遭到迫害。例如，其中一个我们正在密切关注的严重案例，是新疆 
 



对华援助协会——2011 年春夏版 
 

75 

 
维吾尔族基督徒阿里木江·伊米提因为从事教会工作被判刑 15 年。

这需要全球范围的努力，共同呼吁争取公义的实现。……” 
 
3、《对华援助协会 2009 年度报告》中的第五部分的第 2 点： 

2. 教会是中国公民社会发展的房角石 

根据英国社会学家 T. H. 马歇尔（Thomas Humphrey Marshall）

1964 年的经典公民理论著作《公民身份与社会阶级》（Citizenship 

and Social Class），公民身份是指个人能够拥有人类普世价值所赋

予的所有权利，并且这些权利是通过法制的手段迫使国家承认和尊

重，同时，这个国家里所有的合法成员，都必须承担平等的责任义

务（a personal status consisting of a body of universal rights, i.e. legal 
claims on the state, and the duties held equally by all legal members of 
a nation-sate (Marshall; Brubaker 1992)。现代公民拥有三大权利：民

生权利（civil rights 工作权、法律权，等）、政治权利（political rights

选举和被选举权利，等） 和社会权利（social rights 社会福利权、

受教育权，等）。 

社会学界基本上认为，现代公民身份是在资本主义社会出现过

程中所导致的法制需求不断增加的条件下诞生的。而现代公民和权

利的进一步深化形成，主要是得益于 19-20 世纪英国工人阶级的一

系列民主方式的斗争运动：宪章运动（Chartism）、劳工法运动

（Factory Movement）和工会运动（Trade or Labor Union）。也就

是说，法制的系统复杂化发展导致公民社会的形成，而民主社会是

公民社会的进一步成熟发展。这一历史性理论说明，中国社会正处

于公民社会的形成过程，而这一过程尚未完成。 

然而，马歇尔理论中的公民身份及其权利板块的具体形成方

式，在社会学家中是有争议的。从历史中来看，公民身份-权利和

民主化的发展，并不是人们所通常认为的，是国家和资本主义发展

的必然结果，而是得益于 19-20 世纪欧洲社会中的基本社区模式 
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——教区，以及教区文化（玛格丽特·索默斯 Margaret Somers 1993：

密西根大学；注：教区是基督教会根据牧养需要而划分的教区，不

同于国家的行政区划分，但可能是基于行政划分，同一个教区拥有

基于相同神学观点的共同文化）。 

玛格丽特·索默斯还进一步指出：现代公民身份的发展，是“法

律、社区和政治文化”这三大因素之间的机制性关系模式的结果。

因此，公民身份是一个不断发展的机制化过程，并非静止的定义。

这一点，将有助于研究认识世界范围内“后共产主义时代”的公民

化和民主化社会的发展。 

根据以上这些社会学的理论成果，可以对中国的公民社会和基

督教之间的发展联系，进行尝试性的研究认识。 

首先，有一点需要注意到，马歇尔定义的三大公民权利，并没

有提到中国社会所急需的宗教信仰自由的权利。这应该是由于

19-20 世纪的美洲和欧洲，都是基督教为主要宗教的社会，宗教自

由的权利是拥有的。因此，那些斗争运动主要是针对工业化发展导

致的社会不平和资本家践踏人权等现象，以及国家政权世俗化所带

来的权利分配不公的系列相关问题。对于坚持无神论的共产主义信

仰意识形态和一党执政的中国来说，情况显然是不同的。作为近代

从西方传播来的、1970 年代后才在中国快速发展的基督教，尤其是

家庭教会，所受到的中国政府系统性的严厉逼迫，证明了宗教信仰

自由的权利，是中国公民需要争取的第四大权利。 

其次，索默斯认为公民身份是不断发展的过程，并主要是由“法

律、社区和政治文化”三大因素塑造而成的。这一理论也是适用于

中国公民社会的建设发展。中国社会由 100 年前的“臣民社会”（高

峰，2002：东北示范大学），发展成 20 世纪上半期的“三民主义

社会”，以及 1949 年之后的“人民社会”，到 1989 年之后，才开

始形成“公民社会”的雏形。这种公民社会的开端，主要得益于 1989

年以大学生为主（知识分子社区）的民主运动，和 1992 年政府主 
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动开始推动的国家资本主义（政治文化的演变），以及经济发展所

刺激的进一步法制建设（法律体系），因此完全符合索默斯的理论

公式。然而，20 年过去了，中国今天依然是独裁政府，并非实际意

义上的公民社会，主要原因似乎是“知识分子社区”软弱无奈。 

最后，过去的 20 年，基督教在中国的发展是一件新事。并且，

由于基督教内部教会和信仰的特点，以及外部受到政府的逼迫，家

庭家会在宣教和谋求生存的过程中，逐渐形成了一种影响中国精神

文化和伦理文化的社区。需要注意的是，这个社区有别于行政社区

和教区的模式，主要是由教会成员所组成的、跨越地理和社会阶层

的、无形化的信仰社区。因此，基督教在中国的发展，尤其是“教

会社区”的不断成熟，已经取代了“知识分子社区”，并与“西方

法制和民主思想”和“共产主义—儒教—传统政治文化”（主要是

起到负面推动作用），共同构成了塑造和推动中国公民身份-权利

和公民社会发展的三大要素（单传航，2008，鸣谢 Nancy Ammerman

教授，波士顿大学）。这个不断壮大的基督教社区，信徒数千万人，

正在成为中国公民社会发展的房角石，并对形成未来中国社会的

“合理化结构”（彼得·伯格 Peter L. Berger，1966：波士顿大学），

正在产生强大的影响。 
           
（译者：点击这里察看国会中国委员会网站上对上述发言的记录。 
                                                          
http://cecc.gov/pages/roundtables/2010/20100618/index.php 
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    2011 年 6 月 21 日，江苏省宿迁市公安局宿城分局以“涉嫌利

用迷信破坏国家法律实施”的罪名，将中国家庭教会联合会的副会

长施恩浩牧师刑事拘留 
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非暴力不服从与中国家庭教会的法律定位 
刘同苏 (作者系法律学者, 基督教会牧师) 

 
灵魂的管辖权只属于上帝。——马丁.路德[1] 

 
    如果宇宙绝对和谐，它就不会存在。在基本和谐之前提下的局

部失衡，是宇宙存在（产生与发展）的条件。法律体系也是如此。

一个绝对划一刻板严守的法律体系必将自我窒息，因为它没有留下

自我改进的余地，从而扼杀了自我更新的活力。非暴力不服从是一

种忠于基本法律秩序的违法现象。其边缘性似乎构成了对法律体系

的威胁，其实为法律体系提供了自我更新的动力。法律体系通过自

己的对立面（边缘性的内部违法要素）而更新自我，这种辩证运动

是一个法律体系保持活力的重要渊源。 

    本文将一般性地介绍“非暴力不服从（Civil Disobedience）”

的基本概念，并借助这一政治学概念，在法律上为中国家庭教会定

位。在其支持者和反对者中，都有不少人把中国家庭教会视为中国

现行法律秩序的对抗者或者异己力量，却没有认识到：作为一种非

暴力不服从运动，家庭教会实际上是促进现行法律秩序自我健全的

重要力量。 
 
一、非暴力不服从的定义 

    约翰罗尔斯在[正义论]一书中的定义，可以看作是关于“非暴

力不服从”范畴的经典：“我首先把非暴力不服从定义为一种公开 
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的，非暴力的，既是出于良心又是政治性的对抗法律的行为，通常

旨在促使政府的某项法律或政策发生变化。”[2] 
 
（一）性质与目的 

  首先，非暴力不服从是一种合法的非法行为。所谓“合法”，

说的是非暴力不服从并不反对现行法律秩序的整体，而仅仅针对该

秩序的某个局部（某项法律或政策）。非暴力不服从承认现行法律

秩序的整体具有基本的正义性或合理性，而该秩序中的某项法律或

政策却违背了整体秩序的正义性或合理性。由此，非暴力不服从的

目的不是通过反对某项法律或政策而削弱甚或推翻整个现行法律

秩序，反倒是经由违背某项具体法律或政策（整体法律秩序的某个

局部），使之改变现存的非正义性或不合理性，从而与整个现行法

律秩序的正义性或合理性相吻合，最终达到完善整个现行法律秩序

的结果。简言之，非暴力不服从是在忠于整个现行法律秩序的前提

下，反对该秩序中的某项具体法律或政策；其目的在于加强现行法

律秩序的整体，而不是颠覆它。同时，非暴力不服从又是一种违法

行为。所谓“违法”是指：非暴力不服从毕竟是在反对现行的某项

法律或政策，虽然它把反对的范围自我限制在局部水平。 

非暴力不服从成为现代社会政治生活里面的一种活跃现象，反

映了从古典自然法时代到现今，社会政治生活以及人们对其的认知

已经发生了巨大的变化。在古典自然法时代，人们对社会政治生活

的看法是浪漫的或极端理想化的，他们认为政治模式是非黑即白

的，是绝对对立的，从而，他们对法律秩序的反应方式也是绝对的

（法国大革命可以说是该种反应方式的最佳范例）。他们以为：若

一种法律秩序是正义的，就是绝对正义，由此，对之必须完全服从；

如一种法律秩序不正义，就是绝对的不正义，由此，对之应当全然

反对。现代人却认为：确实存在正义与不正义的分野，但这种区分

却不是非黑即白的绝对理想状态。如果秩序是上帝的造物，不正义 
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就不可能将其完全败坏，由此，我们在否定整体不正义秩序的同时，

却不能无视其中的某些具体规定。比如，即使在纳粹的统治下，人

们也没有理由无视交通规则或随意撕毁合同；无论以革命的名义或

是其他任何整体性的正义要求，都无法证明文化大革命的完全无序

状态或是恐怖主义全然蔑视任何规则的行为。人不是上帝，从而在

制定秩序时不免有局限，即便是正义的秩序，其中也难免缺陷或漏

洞；为了使该秩序得以实际施行（一个绝对理想的秩序决不可能存

在于实际生活中），并且在执行中保持必要的一致性（选择性的服

从就破坏了一致性），在尊重整个正义秩序的同时，就不得不包容

性地遵从其中某些不正义的局部规定。比如，人们容忍过渡宽松的

枪支管辖制度或传媒管辖规定，并不是因为该具体规定完全正义，

而因为它们是整个自由秩序的一部分。非暴力不服从就是在这一背

景下盛行的，它所要处理的问题就是整体正义秩序里面的不正义局

部。 

  如果正义秩序的正面价值绝对地压倒该秩序中所有不正义部

分的负面价值，那末，就不会出现非暴力不服从；为了正义秩序本

身的绝对正面价值，其中所有的不正义规定都应当被服从。然而，

正义制度里面的不正义也有等级差别。有些不正义规定的不正义程

度较低，其存在不足以影响正义秩序的正义性质或实际施行。有些

则具有较高的不正义程度，其长期存在不仅会妨碍正义秩序的实际

施行，甚至使得正义秩序的基本性质有了明显的缺陷。非暴力不服

从所面对是不正义的某个边际；它的对象既不是对秩序的正义性质

不具有根本性影响的不正义，也不是已经改变了秩序正义性质的不

正义，而是正义秩序欲保持其基本性质就不得不解决的不正义。非

暴力不服从以违法的极端方式对正义秩序发出警告：如果正义秩序

不正视内部的某些不正义，将会导致正义秩序的基本性质发生变

化。非暴力不服从的这种边际地位决定了自己的性质，即以违法的

手段诉诸合法的权威，从而达到健全整体法律秩序的目的。 



《中国法律与宗教观察》 
 

 
82 

   
    较之古典自然法时代，现代人对于程序的观念也有很大的改

变。在古典自然法时代，立法与执法是一个单向循环的固定程序。

人民在立法里面的主动地位和执法中的被动地位是固定的。而非暴

力不服从意味着：在某些有限制的特定境遇里面，人民可以在执法

领域扮演主动的角色，通过违法而反向改变立法的现状。 
 
（二）方法 

非暴力不服从在方法上的特征就是“违法性”和“非暴力性”

以及“公开性”。 
 
1. 违法性 

  非暴力不服从所不服从的对象就是某个法规。非暴力不服从的

存在就意味着违背了某个法规，尽管其目的是完善整个法律体系。

在其违法性上，非暴力不服从又有直接的和间接的不服从。直接的

不服从是指直接违反它要改变的法规，比如，进入法律禁止本种族

进入的区域，以反对该种族隔离法。间接的不服从则是用违反某项

法规的方法以达到改变另一个法规或政策，比如，堵塞交通（违法

交通法）以反对侵略他国的政策。 

  当非暴力不服从这种违法手段被选择使用时，通常意味着所有

合法手段已经用尽，仍然不足以使国家权力正视体制内的不正义状

况，只好运用有限制的违法行为，以诉求对该不正义状况的注意和

解决。另外，不惜以有限制的违法行为诉求国家权力，表明该法律

秩序中的不正义达到了相当严重的程度（任何秩序都不可避免的常

规漏洞一般不会诱发人们使用大规模违法行为）。 
 
2. 非暴力性 

非暴力不服从的非暴力性包含两层意思：首先，非暴力不服从

不使用暴力手段达到自己的目的，在自己的行动中有意识不伤害他 
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人的生命及人身安全，尽力不损坏国家和私人的财物；其次，当国

家权力机关对非暴力不服从者实施强制行为时，不以暴力与之对

抗。   

    非暴力的手段是由非暴力不服从的性质决定的。如果非暴力不

服从不打算否定法律秩序的整体结构，它就必须承认国家权力是在

法律结构里面唯一有权使用暴力的机关。只要国家权力还是唯一有

权使用暴力的机关，法律就仍然是管辖和调整人们行为和关系的首

要手段。国家权力对暴力的垄断迫使人们只能在法律以内选择处理

彼此关系的手段。战争在本质上是一种无法状态，因为在战争里面，

统治因素是强力，而非法律。一旦有人自行使用暴力手段，他就不

仅是藐视国家机关的权力，而是宣布脱离法律秩序，进入战争状态

（即无法状态）。非暴力不服从坚持不使用暴力手段，以此表明自

己依然承认国家权力是唯一有权使用暴力的机关，从而法律依然是

自己与国家以及其他社会要素之间的首要调整手段；由此，自己已

经预先把自己的违法行为限制在一定的限度里面，即不会超出法律

秩序的基本结构。 

  虽然非暴力不服从有意识地选择了违背法律，但是，它并没有

不承认该法律是法律，而仅仅揭露该法律的不正义性。非暴力不服

从的违法行为不是要直接取缔该不正义之法，而是要说服国家权力

终止或改变该法律。既然是说服，“不服从”就一定要保持在“非

暴力”的范围之内；一旦使用强力，也就说不上说服了（“我用枪

说服你”，这明显是偷换概念的诡辩）。 

非暴力不服从的正当性主要依赖于诉求本身的道德性质。其违

法已经明显破坏了程序正义（即没有选择正常的立法程序以达到改

变法律或政策），所以，非暴力不服从诉诸的是实质正义，即法律

的目的和本质。引起非暴力不服从的原因是某个按照法定程序形成

的法律或政策明显地违背了法律的基本精神，由此，非暴力不服从

通过违背该现行法律或政策的方式，以改变该现行法律或政策，使 
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其规定得以吻合法律的基本精神。不道德的目的可以使用任何手

段，而道德的目的只能通过道德的手段达到。既然非暴力不服从的

正当性一定要依赖本身的道德目的，其手段就必须严格地限制在道

德规范之内。其“非暴力”的手段可以说是其道德目的所要求的。 
 
3. 公开性 

  一般的违法行为总是尽其所能地避人眼目，而非暴力不服从却

大张旗鼓，唯恐人不知道自己违背了法律。真正的非暴力不服从者

从来不是阴谋家。 

  忠诚不一定要公开，但表明忠诚却必须公开。对于非暴力不服

从而言，其违法行为似乎已经构成了对整个法律秩序的威胁；为了

表明自己对法律秩序之整体的忠诚，非暴力不服从必须保持公开

性。非暴力不服从公开地申明自己不服从法律的目的并且公开地履

行违反法律的行为，以便使国家权力和公众辨明其违法行为仅仅局

限在法律秩序的局部，该行为本身既无意推翻整个现行法律秩序，

也不会造成该秩序的崩溃。另外，非暴力不服从不会逃避对其违法

行为的审判。逃避对自己的审判是一种隐匿，即从法律管辖中消失

了。逃避审判意味着不再承认现行国家权力的合法性（从而，不接

受其审判），由此，置身于整个现行法律秩序之外（法律的管辖已

经对我无效）。通过接受现行国家权力的审判，非暴力不服从表明

自己依然承认该权力具有合法的最终决定权，自己尽管有局部的违

法行为，仍然接受整个现行法律秩序的管辖。实际上，非暴力不服

从者常常把对自己的审判，视为是再次公开诉诸现行国家权力和公

众的机会。 

  非暴力不服从不是为违法而违法，是为改变法律而违背法律。

既然非暴力不服从不打算扮演直接的立法角色（即推翻现行的立法

权力而由自己立法），它就必须诉求于现行的国家权力，而公开的

表示是诉求的前提之一。 
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（三）渊源 

    非暴力不服从的效力渊源是良心，由此，它诉诸了比法律更高

的渊源。非暴力不服从判断一个法律时，其所依据的不是法律标准

（是否按照立法程序，是否符合高一级的法律规范，是否遵循先例，

等等），而是正义标准。一旦涉及法律的正义内容，法律也就不再

被视为一个绝对独立的自我封闭体系。“法律必须是正义的”这样

一个命题意味着：法律是开放性的，因为法律必须包含比自身更大

的内容（正义是比法律更大的概念）。一个法律的存在不仅仅在于

它符合法律体系内部的程序要求，而且因为它符合了比法律体系更

大的正义要求。如果仅仅依据法律体系自身的标准，凡按照法律程

序产生的就是法律。但是，若法律的内容必须符合正义标准的要求，

一个按照法律程序产生的法律就可能不具有法律应当具有的正义

内容，从而，成为一个徒具法律外壳的伪法律。非暴力不服从就是

依据正义标准而揭示这些伪法律的手段。 

  非暴力不服从与革命都诉诸了超越法律体系的正义标准，但两

者判断的对象却不同。革命针对的是整个现行法律体系，不再承认

整个现行法律体系的正义性；而非暴力不服从则针对法律体系内部

的某个法律，依然承认整个现行法律体系的正义性。非暴力不服从

在现代社会里面的盛行，表明人们认识到人（作为立法者）和法律

的局限；即使在一个民主的社会环境里面，由于自我的局限（知识，

能力，时代，利益等等方面），一个基本正义的法律体系内几乎不

可避免地会包含不正义的局部。当一个法律的非正义性严重到足以

影响法律体系的整体正义性，却还未达到使之丧失整体正义性的地

步，通常便会引发非暴力不服从。 

良心（道德性或正义性）也是非暴力不服从的实际力量源泉。

由于选择违法手段而主动放弃了法律的直接庇护，又不使用暴力作

为自己要求的依托，却公然以违法行为对现行国家权力施加（要求

改变法律或政策的）压力，非暴力不服从几乎完全依靠内在的道德 
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力量。若不是对自己的诉求有道德上的自信，也相信这种诉求可能

激发现行国家权力和公众出于正义感的响应，非暴力不服从几乎不

可能产生。 
 
（四）范围 

  由于非暴力不服从的目的是改变某个法律或政策，它属于公众

事务领域，带有政治性。非暴力不服从不同于出于良心的抵制。出

于良心的抵制（Conscientious Refusal）也是出于道德要求而违背法

律，但是，出于良心的抵制的目的是保全个人内部的正义状态（自

己的良心），而不是在外部法律秩序中重建正义状态。而非暴力不

服从只是以个人正义感为依托，目的却是在社会秩序里面实现正

义。 
  
二、中国家庭教会的法律定位 

  自二十世纪五十年代产生以来，中国家庭教会一直承袭着基督

信仰在中国大陆上的“法统”；从文化大革命以后更在数量上也成

为中国教会的主流。近十年来，家庭教会开始全面进入中国的主流

社会，于是，确定其在现行法律结构中的地位，便成为必须（无论

对家庭教会，还是国家权力）。一个庞大的人群（六千万左右）以

社团的形式在社会里面长期存在，却没有法律赋予的正常地位，这

使得社会法律生活里面出现了不应有的空洞（即现行的法律规范不

能涵盖正常的社会行为）。比如，由于家庭教会无法正常地取得法

人地位，其内外的财政活动只能在法规管辖的范围以外进行。例如，

就内部而言，不通过法人制度，法律就无法对内部的财政活动加以

规范，六千万会众每个礼拜的金钱和财务的奉献（按照圣经，这是

每个基督徒必须履行的信仰义务）就只能以完全自发的形式（就法

律而言）收聚，保存和使用。就外部而论，不具有法人地位，六千 
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万人正常信仰活动所必需的财产（礼拜堂和敬拜礼仪所需的器具）

和财务关系（租赁合同）就可以被人任意侵害。 

  由于目前家庭教会正在从社会边缘进入主流，它不可避免地要

与其他社会要素发生法律关系，为此不可能不在现行法律结构里面

确立自己的地位。就政治学意义而言，目前中国家庭教会的存在状

态属于非暴力不服从的范畴。 
   
（一）宪法框架内的违法行为  

   无论中国家庭教会的“合宪”，还是“违法”，都渊源于圣经。

圣经记述了耶稣的这样一句话：“该撒（西泽）的物当归该撒，神

（上帝）的物当归神。”[3]。这一句脍炙人口的话语表达了基督教

关于政教关系的基本原则，也是家庭教会在此领域所遵循的根本准

则，以及家庭教会坚持非暴力不服从的最终依据。 
  
1.对基本法律秩序的尊重  

   “西泽的归西泽”并不意味着尘世的君王可以与上帝分庭抗礼，

而只是表明：尘世君王的权力也是上帝赋予的；在尘世君王的正当

管辖领域里，一个基督徒必须服从尘世君王的管辖，因为在此领域

里面服从尘世君王，就是服从赋予尘世君王管辖权的上帝。“你们

为主的缘故，要顺服一切人的制度（权威），或是在上的君王，或

是君王所派罚恶赏善的臣宰。”[4]“在上有权柄的，人人当顺服他，

因为没有权柄不是出于上帝的。凡掌权的都是上帝所命的。所以抗

拒掌权的，就是抗拒上帝的命。”[5] 

圣经明确地表明：上帝是通过法则创造世界。“这道太初与上

帝同在。万物是借着他造的；凡被造的，没有一样不是借着他造的。”

（约翰福音 1：2-3）这意味着存在的根据是法则；没有法则，就没

有存在。“上帝说：‘地要发生青草和结种子的菜蔬，并结果子的

树木，各从其类，果子都包着核。’事就这样成了。于是地发生了 
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青草和结种子的菜蔬，各从其类；并结果子的树木，各从其类，果

子都包着核。上帝看着是好的。上帝说：‘水要多多滋生有生命的

物，要有雀鸟飞在地面以上，天空之中。’上帝就造出大鱼和水中

所滋生各样有生命的动物，各从其类；又造出各样飞鸟，各从其类。

上帝看着是好的。…上帝说；‘地要生出活物来，各从其类；牲畜，

昆虫，野兽，各从其类。’ 事就这样成了。上帝造出野兽，各从

其类；牲畜，各从其类；地上一切昆虫，各从其类。上帝看着是好

的。”[6]按照基督教教义，秩序不仅是存在的依据，也是存在的标

准。只有按照秩序，即遵循类别的界限并符合种类自身的要求，存

在纔是“好的”或者正常状态的存在。 

    如果世间没有有意识违背法则的行为，“秩序”范畴里面就无

需包含“权威”或“权力”的概念，那样，一切秩序的实行或者法

则的遵循都是自然的。正是因为人具有破坏秩序的内在趋向，从而

不能自然地遵循秩序，由此，纔出现了强制推行秩序的权威或权力，

和由强力执行的法律。一个纯然的基督徒依然要服从国家权力和法

律；一个基督徒也许不需要强制，却一定要遵循秩序，因为秩序是

上帝的创造。一个世人服从法律，是由于外在强制力的缘故；而一

个基督徒服从法律是出于内在的良心要求。“你们必须顺从，不但

是因为刑罚，也是因为良心。”[7] 

  基于圣经的教导，家庭教会在整体上服从现行的国家权力，遵

守基本的法律秩序。 
 
2.局部的不服从 

  目前家庭教会与现行法律的冲突主要表现为注册问题。家庭教

会尊重现行的宪法，服从现行的基本法律秩序，绝对无意反对甚至

推翻现行的国家权力。抛开注册以及连带问题，家庭教会可以说是

一个守法的模范。家庭教会与现行法律的矛盾并非整体性的，而是

在同一宪法结构内部的局部矛盾。 
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    现行国家权力在成文法明文规定的注册程序上附加了一个不

成文的条件：必须加入官方教会，纔可以注册为合法的教会团体。

引起双方矛盾的就是这个不成文的附加条件。家庭教会并不反对成

文法（即“宗教管理条例”）明文规定的注册程序，而只是不接受

附加了隐性条件的实际程序。无论基于宪法原则还是信仰原则，家

庭教会都无法接受该附加条件。 

  就法律的领域而言，家庭教会的存在具有宪法依据。现行的中

华人民共和国宪法第三十六条规定：“中华人民共和国公民有宗教

信仰自由。任何国家机关，社会团体和个人不得强制公民信仰宗教

或不信仰宗教”。该规定意味着：现行的中华人民共和国宪法承认

法律没有意识形态的效力，也就是说法律不能规定个人的思想；宗

教信仰属于思想范畴，从而，属于个人自由的领域，国家机关不得

干涉；国家机关对宗教信仰的管辖只限于宗教信仰的外部行为，而

且只限于涉及了他人和社会的外部行为；只要一种宗教信仰无意反

对现行的国家权威，没有剥夺其成员的公民权利，也没有侵害非成

员的公民权利，国家机关就无权干涉其活动。 

  现行注册程序中的附加条件明显违背了上述宪法规定里面的

基本原则。尽管官方教会和家庭教会都冠有“基督教”的名称，但

双方在基本教义方面有根本的分歧甚至对立。上世纪五十年代，正

是由于认定官方教会已经背离了基督教信仰的基本原则，一大批基

督徒离开了官方教会，纔形成了今天的家庭教会。现行的注册程序

要求注册的教会必须加入官方教会，这已经干预了信仰内部的教义

之争，从而介入了思想内容的领域。如果法律规定基督徒必须加入

官方教会，这就干涉了基督徒信仰家庭教会教义的自由，剥夺了在

信仰领域作选择的宪法权利。若是德国的国家机关规定：一个教会

只有加入路德会，纔被允许注册为合法教会团体，那末，其结果就

不再是一个宗教法规的问题，而是一个宪法危机。 
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    中华人民共和国宪法第五条规定：“一切法律，行政法规和地

方性法规都不得同宪法相抵触。”家庭教会的存在虽然违背了现行

的注册制度，但其目的却是捍卫现行宪法的宗教信仰自由与原则。

由于在行政法系统的不健全，家庭教会无法使用行政诉讼的手段保

护自己的宪法权利，只能通过实际存在而诉求国家机关按照宪法原

则改变现行的违宪法规。从局部看，家庭教会违背了现行的某个法

规；就法律秩序的整体而言，违背进而得以改变该违反宪法原则的

法规，实际上是健全了整个法律秩序。 

  从信仰的角度说，家庭教会并不是用上帝来反对国家权力，而

是恳求国家权力保持在自己应有的领域里面，从而维护国家权力的

正常行使。西泽的应当归西泽，但是，上帝的却不应当归西泽。如

果硬把上帝的也要归了西泽，遭殃的不会是上帝，而是西泽。一个

超出自己范围行使权力的国家非但不能加强，反而会削弱自我。“对

于尘世政府而言，其法律的管辖仅仅限于生命，财产和世间的外在

之物。至于灵魂，其统辖权只属于上帝。因此，只要尘世权力订立

管辖灵魂的法律，它便僭越了上帝的权力。”[8]国家权力在本性上

便无法管辖信仰，因为国家权力只具有外在的强力，而外在的强力

并无法创造或改变内在的精神。“信仰是自由的产物，被强加的就

不是信仰。信仰是上帝在灵魂中的造化，外在权力绝对无法强迫或

创造信仰。”[9]家庭教会无视现行注册制度而存在，无非是要求将

信仰事务的管辖权还给上帝，帮助国家权力回到其应当管辖的范围

（即外在行为与关系的领域）。 
 
（二）家庭教会的违法性质 

谈论家庭教会的违法性，绝对不能脱离以下几个前提：第一，

家庭教会与现行法律秩序的冲突仅仅局限在法律秩序的局部；第

二，家庭教会违反局部法律秩序的目的是改进该法律秩序，并最终

使整个法律秩序得以健全；第三，中国的法律秩序正处于从不完善 
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走向较为完善的过程之中。从上述三个前提出发，可以判定：尽管

家庭教会的存在带有违法的性质，但是，这并不意味着家庭教会与

整个法律体制处于静态的和绝对的对立状态。 

  首先，由于家庭教会忠于现行法律秩序的整体而仅仅与某个局

部法律制度发生冲突，家庭教会与现行法律体制的关系并非是“有

你无我”的外部冲突关系。“忠于现行法律秩序的整体”意味着双

方都承认现行的宪法结构；这一前提已经保证了家庭教会与某项具

体法律制度的冲突可以在法律秩序内部解决。 

  其次，鉴于家庭教会的违法只是为了改进（而不是推翻）现行

法律体制，而中国现行法律体制确实具有自我完善的可变性，处于

违法地位的家庭教会完全可能在现行法律体制里面成为合法。自从

文化大革命以来，随着法律体制的逐步健全，许多所谓“合理而不

合法”的社会现象都不仅成为合法，而且构成了现今社会繁荣的基

础制度，“包产到户”和“个体经营”就是最为显著的例证。 

  最后，如果家庭教会与现行法律体制具有内部互动的良性动态

关系，那末，家庭教会的存在就是一个从不合法到合法的过渡过程。

在这样一个逐步过渡的过程中，不可能用非黑即白的截然标准判定

家庭教会的“合法”或“不合法”。有些人称家庭教会为“非法教

会”，这是一个不准确的定位。法律不仅仅是“统治阶级意志的表

现”，更是人民的权利；法律不只具有成文的形式，也可以是一种

惯例。当个人开发无主荒地或者民族占据无人管辖荒岛的时候，他

或它是通过实际具有和他人默许而获得其对该地或该岛的权利（即

合法化）。目前，家庭教会已经实际存在（在全国有五到六千万会

众），而国家权力并没有通过实际取缔的方式明确禁止，从而，前

者的存已经以惯例的形式被后者默许（所谓“凡无法律明确禁止的，

就是法律允许的”）。在准确的意义上，现在的家庭教会应当定位

为“准合法团体”。 
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（三）家庭教会之“不服从”的非暴力性质 

  家庭教会不仅公开申明并且在自我行动中不使用暴力，而且有

意识地与任何暴力事件或者具有暴力倾向的运动保持距离。在过去

的半个世纪里面（特别是在“左”倾路线据统治地位的时期），国

家权力曾经不公正地使用暴力手段对待家庭教会，但是，迄今尚无

家庭教会报之以暴力的纪录。在家庭教会长期的“不服从”中，不

使用暴力手段是一个鲜明的特征。 
 
  基督拯救的着眼点是人的灵魂，而暴力并不能改变人的灵魂。

耶稣非常清楚地指出：暴力的手段只能产生暴力的结果（“凡动刀

的，必死在刀下。”[10]）却不可能造成人们灵魂的变化（“那杀

身体（的）不能杀灵魂”[11]）。基督教的存在性质已经决定了其

改变世界的手段是非暴力的。在这一意义上，家庭教会的非暴力手

段是服从了耶稣的教导并符合教会存在的基本性质，由此，是出自

内在本性而非是一种生存策略。 

  只要一种“不服从”运动坚持不擅自使用暴力，就意味着该运

动依然承认现行国家权力是合法使用暴力的唯一机构，从而，表明

自己仍然尊重现行的基本法律秩序。就此而论，家庭教会正是以自

己的非暴力手段，表明了自己的“不服从”仅仅是在尊重现行宪法

结构之大前提下面的局部违法行为，显示了通过局部违法而最终健

全整个现行法律秩序的善意。 
 
（四）家庭教会之“不服从”的公开性 

把家庭教会称之为“地下教会”，似乎家庭教会是一个对抗现

行国家权力的秘密组织，这种说法如果不是有意地歪曲事实，就是

不了解实际情况的巨大误解。在“左”倾路线盛行的年代，家庭教

会的确被迫处于地下状态，但是，自“改革开放”以来，家庭教会

已经逐步走向公开。即使目前在法律上仍然有某些限制，家庭教会 
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的聚会基本是公开的。除了偶然到家庭教会拜访的外国人（特别是

外籍华人），绝大多数常住在中国境内的家庭教会成员并不刻意把

自己弄成某种秘密组织的成员。“地下”的神秘意味可能在海外具

有炫耀或猎奇的价值，在国内却丝毫无助于改善家庭教会的外部存

在环境。而家庭教会的公开性显明了家庭教会与现行国家权力并不

处在你死我活的截然对立状态，家庭教会并无意超出现行的基本法

律秩序，与现行国家权力的任何矛盾都可以摊到桌面上谈。家庭教

会现在的任务是进入主流社会，而不是推翻主流社会。 
 
（五）家庭教会之“不服从”的政治性 

  虽然家庭教会一向非常谨慎地避免与政治沾边，其目前的存在

已经是一个政治问题。政治不仅仅是权力，更重要的是公众事务。

多年以前的家庭教会，可以在政治学意义上被定义为“出于良心的

抵制”。该概念与“非暴力不服从”的特征极为类似。两者的区别

在于：“出于良心的抵制”由于道德原因而不服从某个法律，其不

服从的目的不是改变该法律，而是保住个人的良心；“非暴力不服

从”也是出自道德理由违背某个法律，但其违背法律的目的除了保

守个人的良心以外，更要谋求该法律的改变。前者尽管违背公共规

则，却只谋求个人成为该规则的例外，从而主要是个人行为；尽管

涉及外部行为，却只为了内在良心，由此带有更重的道德性质。后

者意欲改变公共规则，已经不可避免地进入公共事务领域。今天的

家庭教会正以自己的存在促使国家权力改变宗教管理的规则，在这

一意义上，其存在本身已经是政治性的。 
 
（六）家庭教会之“不服从”的道德性 

出自基于信仰的道德渊源，又诉诸法律秩序本身的基础，家庭

教会之不服从的道德性毋庸多言。与功利性或策略性的政治行为不 
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同，这种基于信仰和道德的不服从明显具有更为持续和稳定的力量

源泉。 
  
三、前景与建议 

  中国社会正在逐渐走向现代民主制度。在这一大趋势中，国家

权力的非意识形态化已经成为必然。在宗教信仰领域，国家权力越

是把自己的活动限制在外在行为范围里而不去干预信仰的思想内

容（所谓“西泽的归西泽”），其自我的功能就越正常。宗教管理

制度的正常化（即脱离政教不分的传统）更多地关乎社会生活的法

制化，而不仅仅涉及家庭教会的生存状态。从实际操作的角度看，

数千万人的信仰活动长期处于非法状态，这无疑是法律制度上的巨

大漏洞。 

  随着社会生活的民主化，家庭教会正逐步进入中国的主流社

会。对于任何社会生活，“非法”永远只是一种边缘状态，从而，

一种非法的信仰不可能对社会主流产生实质性的影响。家庭教会的

非暴力不服从不是为了违法而违法，而是为了合法而违法。通过非

暴力不服从而导致现存宗教管理制度的改变，由此而使自身获得合

法地位，这是家庭教会影响主流社会的必要条件。 

  海外某些力量把家庭教会与国家权力之间的矛盾夸张为你死

我活的对抗，这种说法不仅歪曲了实际情况，也错误地判定该矛盾

的性质。作为一种非暴力不服从运动，家庭教会并没有超出现存的

法律秩序。硬把家庭教会派为现存法律秩序的对抗力量，只会对家

庭教会进入主流社会的过程产生负面的影响。 

———————— 
注释： 
[1] Martin Luther, To What Extent It Should Be Obeyed, WORKS OF MARTIN  
LUTHER, Volume Three, Muhlenberg Press, 1930 年, 255 页。 

[2]John Rawls, THEORY OF JUSTICE, Harvard University Press, 1971 年, 364 页。 

[3]新约圣经，香港圣经公会，1983 年，马可福音 12 章 17 节。 
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[4] 新约圣经，彼得前书 2 章 13-14 节。 

[5] 新约圣经，罗马书 13 章 1-2 节。 

[6] 新约圣经，创世记 1 章 11-12 节；20-21 节；24-25 节。 

[7] 新约圣经， 罗马书 13 章 5 节。 
[8] Martin Luther, To What Extent It Should Be Obeyed, WORKS OF MARTIN  
LUTHER, Volume Three, Muhlenberg Press,251 页。 

[9]同上书，253-254 页。 

[10] 新约圣经，马太福音 26 章 52 节。 

[11] 新约圣经，马太福音 10 章 28 节。 

（本文转载自：共识网）http://www.pacilution.com/ShowArticle.asp?ArticleID=2781 
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中国新疆维吾尔自治区高级人民法院于 2010 年 12 月 27 日，

颁发了驳回维吾尔族基督徒、家庭教会领袖阿里木江先生申诉重审

的裁定书（两页扫描件）。2009 年 8 月 6 日，喀市地区中级法院秘

密判决阿里木江有期徒刑 15 年，罪名是“向境外人员非法提供国

家秘密”（按绝密级量刑）。 
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《中国法律与宗教观察》内含中国颁布、发行的涉及法律、政

治、政府的政策文件、学术作品及其完整的英文译本。 
  

 

欢迎访问对华援助协会中文网站：http://www.ChinaAid.net 

                                

                  中国观察网: http://www.MonitorChina.org 
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